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Power of a Minority Plus a Principle 


We have heard a good deal of blather about the vicious power of organ- 
ized minorities. Of course no minority could dominate policy in a properly 
organized system of republican government. Parenthetically, we see it done 
by a single member of the United States senate. 

Sometimes we see that minorities are right. Every policy begins with a 
minority. In the sweeping reform of archaic procedure in the courts of IIli- 
nois there is proof of the power of a small group of leaders which offers a 
defensible remedy. The facts are related elsewhere in this number. For 
years a few Illinois lawyers campaigned for procedural reform. They wanted 
it in the best way obtainable, through rules made by the supreme court, and 
this seemed to imply at least a directory statute. In time the State Bar Asso- 
ciation was enlisted and the group became larger. It came to be in appear- 
ance at least, a large group compared with the handful of beleaguered lawyers 
on the two judiciary committees who stubbornly held the fort for seventeenth 
century pleadings and procedure. 

Eventually the principle triumphed. It was a victory for principle ably 
advanced, rather than for a group, but there is glory enough to go around. 
Probably the proponents were still a minority when the final vote was taken. 
The campaign was mainly one of education. Lay interests appear to have 
been ignored. On a comparison of supporters with the total number of voters 
victory came to a very small moiety. It should have come twenty years 
earlier, at least. 

At the 1932 meeting of the Illinois State Bar Association the matter of 
appealing directly to the supreme court for a judicial declaration that the 
body of statutory procedure was no limitation upon the court’s implied 
powers to regulate its own modes of operating, but rather was to be deemed 
to be a schedule of rules, subject to change by the court, was seriously dis- 
cussed. But in view of the ground work already done it was decided to give 
the legislature one more opportunity to advance modern principles of pro- 
cedure. Had the recent effort failed there would have been resort to the 


supreme court for action and it appears quite probable that it would not 
have been in vain. 





Not Revolution, But a Muddling Through 


The production of poultry, once the prerogative of the farmer’s wife, has 
gone technocratic. The incubator has largely supplanted the setting hen and 
the chatelaine of the ranch. So it came to pass that the hatchery industrialists 
formed the International Chick Association. Six years ago the leaders of the 
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industry discovered that “something ought to be done to drive fraud and de- 
ception from the hatchery business.” 

At a recent meeting of the association a code of ethics was adopted 
“specifically defining seventeen unfair trade practices and enlisting police 
powers of the federal government in a nationwide campaign for their use.” 
The objectionable practices are mainly confined to fraudulent advertising, 
plain lying and other kinds of cheating. If the association succeeds with its 
campaign it will be possible for honest dealers to survive. And the public 
will regain confidence and buy more and better chicks. 

These codes of business ethics are often scoffed at. They may not easily 
prevail. But so far as they do succeed they represent a necessary disciplining 
of business. Once buyer and seller met face to face and caveat emptor was 
a practical policy of the law. Those classed as radicals would now: invoke 
government power at every stage of production, distribution and delivery to 
protect producers and consumers. We prefer to believe that in this modern 
age business must learn to discipline itself and while government may facili- 
tate this evolution, it should do no more than is absolutely necessary. 

It seems quite a distance from practicing law to selling day-old chicks 
to mail order customers. But in one respect the vocations are identical. The 
buyer of chicks, even if they arrive with physical stamina, may not find out 
for a year that he has been cheated as to quality. Most clients, also are 
unable to assay the value of counsel. Even after several years they may not 
be certain whether they have been well or badly counseled. Chick dealers, 
as well as lawyers, deal in mysteries. The public interest calls for voluntary, 
assured integrity coupled with adequate knowledge. There lies the parallel. 

It is not contended that law practice is on the whole similar to merchan- 
dising. The public has an interest in honest and competent legal advice 
which greatly transcends its interest in honest merchandise. For that reason 
lawyers are made state officials, subject to governmental disciplining. But 
even with that status it is found necessary that lawyers be organized so as 
to carry the responsibility of self-discipline. Inadequate discipline produces 
a situation in which honorable practitioners pay for the sins of their erring 
brothers. Lawyers are fond of using the term “brother.” It is more ap- 
plicable than they have realized. For their own good, as well as the public 
interest, they must be their brother’s keepers. 





There was never a more apt characterization than when Dean Roscoe 
Pound, as a member of the Wickersham Commission, declared that the entire 
country is one great city. Not only as a vast trading unit, but as a single 
vast field for criminal exploitation, the entire country has become unified. A 
few years ago many people believed that crime existed chiefly in Chicago and 
New York. An awakening has come. 

Progress is being made in comprehending the situation. It is understood 
now that efficiency in policing—the catching of the criminal—is the most es- 
sential, as well as the first, factor. Congress will have this to wrangle over 
when it convenes. Congress will be a sort of national forum for various mat- 
ters lying mostly without the range of federal powers. 

We are learning that in the field of convicting criminals it is not so much 
the weakness of certain archaic and indefensible rules of court procedure, 
which loom large in the supreme court reports, as it is the political weakness 
of prosecutors and judges. Competent, independent judges and prosecutors 
could do much to expedite criminal trials. They could readily insure first 
rate jury material. Recently a trial judge complained bitterly about the 
quality of jurors and verdicts in his home county. The Editor asked why 
he did not put pressure on the officials who made up the jury lists. The 
answer was that he did not dare interfere lest they defeat him at the next 


election. He has to sit back and take what petty Officials give in the way of 
jurors. 
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As to modes of punishment the nation is bewildered by the theories of 
theorist penologists. It is here that sound accomplishment appears most 
remote. It is true that identical punishment does not react identically in the 
case of different personalities. The reformers are right as to this. But they 
dread to appraise the results of prolonged periods of incarceration under 
sympathetic conditions, muddled by paroles. Probably the only valuable 
study made in this field is that of Dr. Sheldon Glueck and his wife, who traced 
five hundred paroled prisoners from the Massachusetts Reformatory, one of 
the best supervised prisons in the country. These prisoners had been released 
only after very careful consideration by an honest parole board. It was found 
that in the five years after release a preponderating majority of the parolees 
had committed one or more additional felonies, most of them in other juris- 
dictions. 

Our penal system has been built on nineteenth century optimism and 
sentimentality. The judges are braced to mete out adequate sentences. To 
them a year or two or three years in prison is not a very long time. And 
with so many persons in prison for long terms public sentiment demands the 
easiest of conditions. 

Apparently what we need for brutal offenders is a sentence which makes 
them extremely penitent in a brief time and at slight public expense. Canada, 
with the tremendous disadvantage of a border exposure to our habitual crim- 
inals, has succeeded pretty well in the first duty of government, which is to 
preserve peace and protect the lives and property of innocent citizens. Canada 
has not even been obliged to resort commonly to corporal punishment, and 
capital punishment is also rare for the simple reason that there are relatively 
few occasions which call for it. But in the case of hold-up men Canadian 
judges sometimes supplement their jail sentences by requiring a flogging at 
the beginning of the term and another at the end. The sentence, however, 
permits the jailer to omit the second flogging if the prisoner’s behavior is 
satisfactory. Under such a sentence prison discipline is made easier. 





We have traveled quite a distance in understanding crime, which is not 
one simple thing, but inconceivably intricate, in the last few years. We have 
a program for state policing and national identification. We have a program 
for procedural reform. But we are slow to see that the political nature of 
the offices of judge and prosecutor call for reform. And the public, at least, 
is unaware that organization of the judiciary with self-governing powers, to 
be exercised by an administrative director, is absolutely necessary in all large 
centers, and should be on a statewide basis. Our judicial councils foreshadow 
such efficiency organization, with, in some cases, the aid of lay members. 

It is in respect to these great needs—independence of tenure and admin- 
istrative direction—that the bar has been most lacking in leadership. The 
American Bar Association has never seriously realized the importance of this 
field of reform. Twenty years ago Everett P. Wheeler and Roscoe Pound 
and a few other committee members endeavored, without success, to interest 
the association. State bar associations, with the exception of a few, have 
been likewise derelict. 





There are few writers who have the power of synthesis of a large and 
confused situation comparable with that of Walter Lippmann. In one of his 
press articles he takes a look back over the past six months and makes these 
comments: 

“To some temperaments a close view of the conduct of affairs will be discouraging. 
Looking for a sense of definite direction and clear purpose, they will find only arguments 
and practical expedience. They will see not a revolution and a reconstruction, but a very 
active and energetic example of muddling through. To other temperaments the character 
of this movement will be neither astonishing nor discouraging. They will recall that the 
method of muddling through is the classic method of the English-speaking peoples, and 
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that using this method these peoples have succeeded as no other peoples have, in riding 
out the storms of history and remaining free.” 

Lippmann’s view is reassuring, but lawyers are not entitled to feei 
contented with a process of muddling through in the field of judicial adminis- 
tration, their one vital concern. We have for a generation and more been 
trying to muddle out of the environment which our predecessors unwittingly 
bequeathed us. And we are not without a program. No matter what his 
income is, nor how powerful his clients may be, no lawyer deserves to be 
known as a leader of the bar who does not exert himself to bring about bar 
integration, bench integration—the creation of a profession and a judiciary 
which is adequate in personnel and in powers to the gigantic tasks which 


society imposes. 


Since lawyers and judges who work for reform in the administration of 
justice are working for their own individual interests as well there is ample 


reason for confidence in the result. 


What we most need is to feel assured 


that the desired result will not arrive too late. 


Half of Michigan Judges Now Appointed 


We are getting some light on an important 
phase of judicial elections. The provision for 
appointments by the governor to fill vacancies 
tends to become increasingly important in a state 
in which political turn-overs are rare. Average 
tenure is increased and many judges serve until 
the last illness. The result is a large number of 
appointments with voting left only the role of 
a check against appointment. It is doubtless cus- 
tomary for the governor to try to select as ap- 
pointee a lawyer who has a good chance for sub- 
sequent election when his short term is com- 
pleted. And lawyers not reasonably confident of 
their popularity are naturally unwilling to make 
the venture. 

Michigan was, until last fall, a rock-ribbed Re- 
publican state. The committee on judicial selec- 
tion and tenure of the State Bar Association has 
recently published its report to be submitted on 
August 30, advocating a system whereby the gov- 
ernor would appoint all judges “with the advice 
and consent of a judicial commission of nine 
members,” three to be chosen by the governor 
and six by the directors of the Bar Association, 
all to hold office for three years, with terms stag- 
gered. 

The committee reports as follows concerning 
executive appointments made under the present 
elective system: 

“In this connection it is interesting to note the 
extent to which the governor now exercises the 
power of appointing judges. Until the recent 
election (1932) when two justices of the supreme 
court were defeated for re election, all of the jus- 
tices of the supreme court had received their places 
by appointment of the governor. A check of the 
circuit judges made last February by Judge Cross 
showed that thirty-four out of a total of sixty- 


eight circuit judges had originally come to that 
bench by appointment; and of twelve judges of the 
recorder’s and traffic courts in Detroit, eight had 
originally been appointed by the governor. The 
judicial appointments by the governor have in the 
main been satisfactory but your committee believes 
that the governor’s power in this respect should 
be subject to some check. Experience has proven 
that the voters almost invariably confirm the gov- 
ernor’s appointee by electing him to continue in 
office. However, popular election never can be a 
very substantial check upon his power of appoint- 
ment. The approval of a judicial commission 
should obviously be much more effective to this 
end.” 

The committee also recommends that tenure 
should be for good behavior, and “that the gov- 
ernor should be authorized, with the consent of 
the judicial commission, after notice and hearing, 
to admonish, censure or remove any judge for 
judicial misconduct; and that the governor may, 
with the consent of a majority of the judicial 
commission, after notice and hearing, retire any 
judge because of advanced age or mental or 
physical disability.” 

Under the Canadian system, where there is 
power of removal for cause, it has been found 
that a judge whose usefulness has ceased needs 
only a hint to submit his resignation. Judges 
are notoriously ambitious to serve just as long 
as possible and the disability which justifies re- 
moval occasionally has the effect of preventing 
voluntary retirement. The judge no longer has 


a true objective view of his own qualifications. 
In these cases an external power, administered 
quietly and sympathetically, is needed to enable 
the judge to see himself as others see him. 














Supreme Court Can Organize Bar 


President Robert Guinther Addresses Ohio State Bar Association and 
Indicates Direct Route to Bar Integration Under Court’s Powers 


The inherent power of the courts to deal with matters affect- 
ing the administration of justice is a mine which is only partially 
worked.—Fditorial, Am. Bar Journal June, 1933. 


At the annual meeting of the Ohio State Bar 
Association (July, 1933) President Robert Guin- 
ther devoted his address to the problem of state 
bar integration, giving the subject unusual illum- 
ination." 

He stated fully the objections raised in New 
York to the idea of statutory organization and 
confessed that these objections had ruled his 
opinion until the suggestion came that the bar 
could as well be organized as a unitary body 
by rule of the supreme court. A state bar, so 
organized, he offers as the equal in all respects 
to a statutory inclusive bar and superior in 
some ways. With the supreme court as the 
source of organization President Guinther be- 
came an enthusiastic supporter of the principle 
of integration. 

He made it clear that the Ohio supreme court 
has assumed and exercised powers sufficient to 
the need. 

“Tt is apparent that the courts of Ohio and 
elsewhere properly assert their power over the 
two highly essential elements of a lawyer’s life: 
his admission to practice, and his right to con- 
tinue in practice. Power over these two ele- 
ments is power over the whole of the life and 
living of the lawyer. It includes, of necessity, 
the power to determine proprieties of practice; 
to regulate the conduct of attorheys; to punish, 
as a contempt, persons not admitted to the bar, 
who attempt to usurp unlawfully, the function 
or office of an attorney. It includes the power 
to determine what constitutes the practice of 
law, and to deny the usurpers the right to con- 
tinue in doing those things which constitute 
the practice of law. It includes the power to 
forbid those not admitted to the bar to perform 
acts and functions which are genuinely the prac- 
tice of law, even though a legislative act may 
have pretended to confer on them the right to 
perform the acts. 

“Tf, then, the judicial power extends over a 
field which includes the admission, discipline or 
removal of attorneys, the regulation of their 


1. The address appeared in the Ohio Bar Association 
Report, July 10, 1933, and has also been reprinted as a 
separate pamphlet, obtainable through Secretary J. L. W 
Henney, State House Annex, Columbus. 


methods of practice, and the prohibition of the 
practice of law by others than attorneys, how 
can such judicial power be most effectively ex- 
ercised? 

“To me; the answer is: 
bar through a judicial order. 

“Such a judicial order, would, of course, re- 
quire that every person who desired to continue 
to practice law should be enrolled as a member 
of the Integrated Bar, which thus would be all- 
inclusive; that every person should be subject 
to regulation and codes of ethics which it, the 
court, would establish for the government of 
the members of the bar; that discipline for 
offenders should be administered by appropriate 
agencies within the organization itself, under the 
direction and supervision of, and in the manner 
directed by the court... . 

“A declaration of rule, or an order by the 
supreme court will accomplish in Ohio the same 
results as have been accomplished in other states 
by enactment of their legislatures, and will have 
the advantage of greater flexibility, not enjoyed 
in those other states.” 

President Guinther proceeded then to outline 
the procedure for enrolling practitioners through 
registration as active or inactive members of 
the bar. He proposed a board of governors of 
nine members, one to be selected by the law- 
yers in each appellate court district. The or- 
ganization would be similar to that in a number 
of states in which the bar is unified under 
statute. 

The entire matter is set forth very fully and 
clearly and with obvious enthusiasm. In con- 
clusion President Guinther said: 

“IT believe that the profession in Ohio can 
carry its responsibility and can procure a high 
ethical standard of professional performance. 
Up until now it has not been permitted to do 
so because it did not have adequate power to 
secure such results. An integrated self-govern- 
ing bar created by the supreme court, responsi- 
ble to it, and functioning through it, will, in my 
judgment, secure such results and bring about 
an administration of law and justice far superior 
to that now enjoyed by the people of the state 
of Ohio.” 


By integrating the 


All the codes of ethics of all the bar associations of the coun- 
try, when boiled down, do no more than require common honesty 
and common decency in the practice of the profession.—Frank [/. 


Sullivan. 
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Illinois Procedure Goes Modern 


Most Archaic Jurisdiction in any English Speaking State Is Substantially 
Reformed by New Practice Act and Liberal Scope of Rule-making Power 


The New Civil Practice Act, in force January 
1, 1934, projects the Illinois procedural law for- 
ward from pre-Lincoln days to the twentieth 
century. It should be an important item among 
the displays at the Century of Progress Expo- 
sition. It is an old story how Lord Chief Jus- 
tice Russell felicitated the lawyers of Illinois 
forty years ago, when he was guest at a Chi- 
cago reception, on the fact that their state had 
provided the only park in the world for the 
preservation of ancient species of pleading and 
procedure. : 

Enactment of the new statute, which repeals, 
probably, more than a thousand of the old rules, 
represents the most important work accom- 
plished by the bar of the state. Committees of 
the Chicago and Illinois Bar Associations worked 
on the measure for the past three years, with 
Professor Edson R. Sunderland, of the Uni- 
versity of Michigan Law School, as draftsman. 
Previous efforts, extending over a number of 
years, to induce the legislature to confer broad 
rule-making powers upon the supreme court had 
uniformly failed. Probably a more intensive edu- 
cation of the body of practitioners was needed. 

While the draft was approaching completion a 
great deal of propaganda was employed to in- 
terest practitioners and get their suggestions and 
conciliate differences, as well as to educate and 
influence them. The result was adoption of a 
sweeping reform. The leaders in the Associa- 
tions did a vast amount of very earnest work. 
Former Chief Justice Floyd E. Thompson is 
credited with having persuaded the legislators 
that something had to be done for civil justice, 
-_ that the measure as drafted was the correct 
ose. 

The practice act comprises 104 sections and 
is supplemented by a schedule of supreme court 
rules, forty in number, some of which are not 
new, including those relating to admission to 
practice. 

Section two of the act confers rule-making 
powers in the following words: 

“(1) The supreme court of this state shall 
have power to make rules of pleadings, practice 
and procedure for the city, county, circuit, su- 
perior, appellate and supreme courts supplementary 
to but not inconsistent with the provisions of this 
act, and to amend the same for the purpose of 
making this act effective for the convenient ad- 
ministration of justice, and otherwise, simplifying 
judicial procedure. 

“(2) Subject to rules promulgated by the su- 
preme court pursuant to this act, the city, county, 
circuit, superior and appellate courts may make 
such rules regulating dockets, calendars, and the 


conduct of the business of the courts, as they 
may deem expedient.” 


Chicago Municipal Court Excluded 


It may be noted here that the new act does 
not apply to the Chicago Municipal court, cre- 
ated in 1905 under an amendment to the con- 
stitution. That court was given power to make 
rules not inconsistent with the rules laid down 
in a voluminous act. The act was silent as to 
pleading so the court was limited largely to 
this topic, but it made the most of its power 
by sweeping common law pleading, with all its 
barnacles and parasites, into the refuse pile. 

The legislature of 1931 amended the Municipal 
Court act and struck out the limitation as to 
consistency with the act in the making of rules, 
so that now the judges of that court may by 
rule alter every part of the act dealing with 
practice and procedure, subject to no other power 
than the legislature. They are, in fact, in pos- 
session of a greater rule-making power than any 
other trial court in English speaking jurisdic- 
tions. History shows that legislatures are loath 
to interfere after granting rule-making power. 
In the case of the Chicago municipal court there 
is the added weight of the supreme court deci- 
sion which requires every amendment to the 
municipal court act to be submitted to a refer- 
endum vote. 

The new act, naturally affects the municipal 
court in respect to appellate procedure, as it 
does all others. And there are various general 
provisions of the new act, not infringing on 
the municipal court act or rules, which will apply. 

With its recent acquisition of rule-making 
power the municipal court of Chicago will be 
able to amend by rule sections of its act to 
make them consonant with the new practice. By 
so doing the difference between modes of prac- 
tice in the various courts in the City of Chi- 
cago can be minimized. 


Scope and Purpose of New Act 


The first section of the new act limits its 
scope to ordinary proceedings at law and in 
equity in courts of record. It does not affect 
those proceedings which are regulated by special 
statutes, which were deemed to be too diverse 
to be brought under uniform general rules. 

In an analysis of the new act made by Pro- 
fessor Sunderland the most important changes 
are said to be: 

“(1) Uniform procedure in law and equity 
has been provided so far as possible, and this 
has been done in most cases by making the 
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equity rules applicable to both types of proceed- 
ings. 

“(2) The rules of venue and the methods of 
service of process have been simplified and 
made more convenient and definite. 

“(3) The joinder of parties plaintiff and de- 
fendant has been greatly liberalized, and appro- 
priate specific remedies provided for mis-joinder 
and non-joinder of parties. 

“(4) Pleading has been simplified by abol- 
ishing forms of action, by requiring all allega- 
tions and denials to be specific, by permitting 
unrestricted joinder of causes of action and use 
of cross-demands, by substituting appropriate mo- 
tions for demurrers, and by allowing amendments 
in the discretion of the court irrespective of 
their character. 

“(5) Quick remedies have been provided, (1) 
for the relief of plaintiffs by summary judg- 
ment on affidavits, and (2) for the relief of 
defendants by motion to dismiss with or without 
affidavits. 

“(6) Convenience has been made the sole 
test for severing and consolidating actions, and 
for rendering separate judgments for or against 
different parties in the same action. 

“(7) Error in refusing to direct a verdict no 
longer entails the burdensome consequence of a 
new trial, but it may be corrected in either the 
trial court or the reviewing court by the entry 
of a judgment in accordance with the verdict 
which should have been directed. 

“(8) Preparation for trial has been greatly 
facilitated by the introduction of simple methods 
of obtaining admissions of an adverse party, for 
discovery of books and documents, and for the 
oral examination of witnesses by deposition upon 
any matters relevant to the issues in the case. 

“(9) A single method of review in the ap- 
pellate and supreme courts by notice of appeal 
has been provided, in place of writ of error, com- 
mon law certiorari, appeal in chancery or other 
methods formerly employed. The same pro- 
cedure is to be employed in both of those courts, 
and all technical distinctions between the differ- 
ent parts of the record on appeal, for the pur- 
pose of determining what is properly before the 
reviewing court, are abolished. In appeals from 
the appellate to the supreme court a petition for 
leave to appeal and an order thereon take the 
place of the former certiorari practice. 

“(10) Summons and severance, scire facias, 
pleas to writs of error, and joinder in error, are 
no longer necessary. 

“(11) The powers of reviewing courts have 
been extended to include all the powers of the 
trial court and all powers necessary for finally 
dealing with the case on its merits so far as may 
be done without impairing the right of trial by 
jury. 

“(12) Terms of court are no longer the basis 
for fixing the time for the doing of any act or 
the taking of any procedural step. 


The quoted matter above is used by permission 
of Callaghan and Company, publishers of the 
official statutes. 

The new rules and the scope afforded for 
amending and developing them constitute a long 
step forward, but there could be no greater error 
than to assume tHat even the best procedural 
code is a guaranty of efficient judicial adminis- 
tration. More important is the organization of 
the courts and the personnel of bench and bar. 
In Cook County for many years there have been 
examples of efficient court organization operating 
competitively with organization which is loose 
and irresponsible. Instead of a single court, or 
closely knit system of local courts, there is a 
congeries of separate independent tribunals. This 
would have been corrected but for the failure 
of the revised constitution submitted in 1923. 
The plan is still available and must be resorted 
to, in substance at least, before the people of the 
metropolis can hope for really efficient adminis- 
tration of justice. 


The new act is entitled, from the Illinois 
point of view, to be called revolutionary. It 
does not represent the greatest advance that 
would be urged by progressives or have been 
incorporated in other reform acts. It does in- 
dicate very clearly a carefully compounded code 
with recognition of most of the remedies which 
have been discussed as necessary in recent years. 
It contains much more matter than is necessary 
in an act, but this has the virtue of reassur- 
ing timid lawyers and affording a basis for dis- 
cussion, as against the granting nakedly of un- 
restricted rule-making power. It will doubtless 
still afford the supreme court opportunity for in- 
corporating other improvements as occasion per- 
mits and of preventing the present practice from 
being shot through with inconsistences by a bar- 
rage of legislative measures. 

In short, it measures up to Solon’s description 
of his code, as one not ideal, but as good as the 
citizenry could endure. 

The assimilation of pleadings and practice to 
the principles of chancery practice long estab- 
lished will materially aid, but there will be much 
resort to aspirin on the part of old practition- 
ers, and even more, perhaps, by judges. The 
three years of discussion will doubtless insure 
rulings by the highest court consistent with the 
spirit of the act. A leaning toward efficient and 
real justice will become noticeable. The prac- 
tioners can hardly be condemned for testing the 
new practice with every device but the review- 
ing courts must understand the principles of ad- 
jective law and stand firm or the full fruits of 
this progress will not be garnered. 


Practice Act Not Really Essential 


There is really no need for a practice act. Its 
text may sound more authoritative to the bar 
than a schedule of court rules, but its contents 
are not essentially sacred. The power to con- 
strue and to determine issues according to the 
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law calls for qualifications higher than the power 
to frame rules. If there ever is any virtue in 
legislated rules it is in a jurisdiction in which 
the high court is timid ‘or slothful and the leg- 
islature is alert and responsible. The Judicature 
Society’s model schedule of rules of procedure 
(Bul. XIV), remains the most consistent and 
advanced source of procedural principles and 
their application, and yet it contains nothing 
specially significant which has not been tested in 
some jurisdiction. 

Students of procedure will be interested to 
learn that the Cahill’s Revised Statutes, avail- 
able now or in a very brief time, will contain 
the full text of Professor Sunderland’s analysis 
of the new practice act, which has also been 
separately published in pamphlet form by the 
state. 

Finally it must be noted in respect to what 
is a great triumph over obstacles that success 
was purchased at the price of certain needed 
reforms. The legislators, for instance, refused 


to include in the code a provision for declaratory 
judgments. If Illinois had possessed this con- 
venient method of resolving unavoidable con- 
troversies fifteen years ago there would have 
been a saving of two millions or more to the 
lessors and lessees of the Auditorium Hotel. 
Earlier than that the building had become un- 
profitable, though in a superb location. The 
lessees under a ninety-nine year lease were pre- 
pared to erect a modern hotel, but doubted their 
rights under the lease to make any radical altera- 
tion, and the lessors, to their ultimate sorrow, 
refused permission. Efforts to secure a declara- 
tory judgment, in both the state and federal 
courts, resulted in stalemate, with a shocking 
loss attributable solely to the inability of the 
courts to render justice by a simple construc- 
tion of the terms of the lease. Even this ex- 
perience was not enough to win legislative action, 
but it is certain to come in time. This is a 
point where lay support should be demanded 
and given, in overwhelming volume. 


Developing Social Control Through Courts 


What might be called administrative juris- 
prudence is evolving to meet the needs of urban 
life. It started with juvenile courts and then 
embraced domestic relations courts. It has been 
embarrassed by the rigidity of our judicial struc- 
ture and by the limited powers and low tone of 
the minor tribunals in the large cities. The ideal 
doubtless is a court with complete trial juris- 
diction, as to law, crimes, equity and probate, as 
was pointed out at the inception of the move- 
ment by Dean Roscoe Pound. This ideal has 
not been fully appreciated but headway is be- 
ing made slowly in that direction. Chancery 
jurisdiction has proved invaluable in juvenile 
cases. It is just as much needed in the field of 
domestic relations. And since juvenile delin- 
quency is frequently related to marital troubles, 
there must be criminal as well as divorce juris- 
diction. The need for civil jurisdiction on the 
law side arises from the fact that legal aid so- 
cieties are often brought in from this angle. 
Such a division of a metropolitan court was pro- 
jected in the model act promulgated by the 
Judicature Society in Bulletin IV-B, which is 
available to all interested persons. 

In New York City there have been domestic 
relations courts, as branches of the Magistrates’ 
Court, since 1910, but very little power was 
given the judges. A new act, taking effect Sep- 
tember 30, 1933, revolutionizes the entire mat- 
ter. There will be an independent Family Court, 
with a chief justice and an administrative offi- 
cer and as many possibly, as ten branches. The 
present justices of the children’s court become 
the justices for the entire new consolidated court. 


Their number may be increased. The proceed- 
ings for the alleviation of domestic troubles will 
ordinarily be civil. The act provides many prac- 
tical provisions based upon long experience un- 
der the former inadequate laws. 

The Legal Aid Review, published by the Legal 
Aid Society, 11 Park Place, carries a full de- 
scription of the act in its July number. Mr. 
Allen Wardwell, one of New York’s most dis- 
tinguished lawyers, is president of the Society, 
and Mr. Charles E. Hughes, Jr., formerly so- 
— general of the United States, is vice presi- 

ent. 

This field of judicial service is one which 
does not directly interest lawyers, but individual 
lawyers in the larger cities are valuable allies 
of legal aid societies. In Chicago the Bar As- 
sociation has rallied its members to the support 
of the Legal Aid Society. In that city and in 
a few others the law schools have required stu- 
dent work on behalf of the indigent. 

The Legal Aid Review sets forth twenty-three 
features of the new act. The extension of law 
as an agent for social purposes is well illus- 
trated in paragraph six, as follows: 

The law permits the court to make an “order 
of protection” and to impose “conditions of be- 
havior” binding upon both husbands and wives. 
Such conditions of behavior may require either 
husband or wife: 

a. To stay away from the home or the other 
spouse or children; 

b. To permit the other to visit the children at 
stated periods; 

c. To abstain from offensive conduct against the 
other spouse or against the children; 
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d. To give proper attention to the care of the 
home. A slatternly wife for the first time may 
be required to maintain a decent home for her 
husband; [A considerable undertaking for the law, 
though “her seat is the bosom of God, her voice 
the harmony of the world,” according to Richard 
Hooker.---Editor.]. 


e. To refrain from actions either of commission 
or omission that tend to make the home not a 
proper place for the other spouse or the children. 

f. And, finally, to award the custody of the chil- 
dren during the term of such an order of protec- 
tion to either spouse, or even to an appropriate 
relative. 


Junior Bar Movement Gains 
Profound Leavening Force Makes Itself Felt in Law Schools and Among 
Younger Practitioners—National Grouping Undertaken 


The most fertile field for voluntary membership is among the 
younger lawyers who have not lost their ideals and who haven't 


become set in their ways. 


If we can at once get the interest of 


the newly admitted member of the bar, by some service that we 
can perform for him as a bar association, it will not be difficult to 
make and keep him a member. If he is not asked to join until he 
has been practicing several years, he may develop an indifference 
or even a resentful attitude toward the association. 


One of the most profound of all the newer 
influences affecting our law and judicial admin- 
istration is the awakening of the younger prac- 
titioners. This Journal has welcomed all evi- 
dences of interest among the younger men and 
of interest by the older lawyers in a youth move- 
ment. Not long ago we were disposed to scold 
because the leading law schools were not prepar- 
ing students’ minds for the kind of profession 
they hoped to enter, its problems, its duties and 
its plans. But in the past year or two there 
has been an awakening and already there is con- 
siderable progress. Instruction in the administra- 
tion of justice had previously been given in var- 
ious schools, Dean William G. Hale probably be- 
ing first when he was at the University of Oregon 
ten years ago. Since then Dean Charles T. Mc- 
Cormick, then at North Carolina’s University, 
Professor Walter F. Dodd at Yale Law School, 
and others became pioneers. 

More recently the interest in teaching legal 
ethics in a realistic, rather than merely formal 
manner, resulted in the production of case books, 
and these sources, so necessary to class room 
work, are replete with the sort of information 
which the American Judicature Society has dis- 
seminated. Such courses are rapidly becoming 
common. 

And the Illinois State Bar Association has 
fostered junior bar associations in the three 
leading law schools of the state, extending bar 
influence two or three years further back than 
admission to practice. The Indiana State Asso- 
ciation is following this course. 

In many of the large cities young lawyers’ 
clubs have been formed. In our February num- 
ber we told of the highly successful Junior Bar 


—Frank N. Richman. 


section of the Chicago Bar Association, which is 
undoubtedly to become a great source of strength 
to the city bar. 

Meanwhile the idea of grouping these scattered 
units in a national organization has been worked 
out. At a meeting held in Washington last Octo- 
ber representatives of the proposal met and 
formed the American Young Men’s Bar Associa- 
tion, to which practitioners not over thirty-six 
years of age are eligible. Mr. Greenberry Sim- 
mons, Inter-Southern Building, Louisville, Ky., 
who was the moving spirit, was elected chairman 
and directed to appoint chairmen in the United 
States circuits, who will in turn appoint state 
chairmen who will appoint local chairmen. 

This set-up will permit rather speedily of bring- 
ing all the units together and stimulating the 
creation of new ones. The significance of the 
work is apparent because of the fact that among 
eligibles whom the senior associations have not 
been able to attract to membership, a consider- 
able proportion are the younger men. Even in 
states which have inclusive bar membership under 
statute there is room for a junior organization 
(for a very strong one exists in Los Angeles) and 
opportunity for important services. In states 
not so situated there is a greater need and the 
state associations are likely soon to be convinced, 
as was the Texas State Bar Association, that the 
movement is helpful to the entire profession. 
It appears entirely safe to say that there can 
be no unfriendly competition in any state in 
which the existing bar association is looking 
toward increased bar strength. The younger 
men are more readily persuaded of the need of 
inclusive organization, and will hasten the day. 
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There is naturally jealousy on the part of 
some members of the American Bar Association. 
The answer of the Young Men’s Bar Association 
is that some of its members are members of the 
great national association, and all will be coun- 
seled to become members. The youth movement 
is a powerful leavening movement. In its stride 
toward national co-ordination it is impossible to 
consider it obstructive. On the contrary it can- 
not avoid aiding and yet survive. 

The major problems of the American bar are 
common to all lawyers. The solutions of these 
problems are worked out and understandable. 
There is no basic difference of opinion among 
leaders of the organized bar everywhere. Special 
functions for the younger members will im- 
mensely stimulate a large element not heretofore 
attached to professional collective interests. 

No person conversant with the profession’s 
history can deny that the younger lawyers have 
been until recently passive. Some have said that 
our modern teaching methods impress the young 
men with humility. Probably most graduates 
have had no inkling of the real status of the pro- 
fession they were entering. It was but natural 
that they should hesitate to crowd into bar activ- 
ities. They have not been invited. In voluntary 
associations generally bar activity has been a 
matter of professional social rank—a matter of 
honors. It should be an honor rating, but not on 
a basis of age alone. The profession cannot af- 
ford to emulate organizations in which a member 
becomes door keeper at the age of forty-five 
and can count on being third assistant supreme 
plenipotentiary when he is sixty Honors are rap- 
idly becoming the reward for practical work. 


Junior Barristers in Los Angeles 


Pioneering a new frontier in professional or- 
ganization a progressive group of young attorneys 
in the Los Angeles Bar Association have united 
for the purpose of furthering business, social, 
and civic welfare under the name “The Junior 
Barristers.” This new organization succeeds the 


Junior Bar Committee and is composed of those 
male members of the Los Angeles Bar Association . 
who have been admitted to practice by examina- 
tion in California within the last preceding seven 
years. Under the capable leadership of Jack W. 
Hardy, Augustus Mack, Jr., Jerold E. Weil, and 
Donald E. Ruppe, an enthusiastic program of 
useful activity has been launched. 

One committee undertook the task of studying 
two thousand bills proposed in the California 
legislature and making recommendations to the 
board of trustees of the Bar Association con- 
cerning those measures relative to the practice 
of law, while another group volunteered to assist 
the bankruptcy committee of the Association in 
investigating and reporting on local bankruptcy 
practice, appointment of attorneys and trustees, 
and so forth. The commendable work of these 
men has already been proven to be of state-wide 
benefit. 

Following the Long Beach earthquake, various 
members of the Junior Barristers offered their 
services to the Red Cross and made brief ad- 
dresses in all the Los Angeles and Hollywood 
theatres to assist the $500,000 relief fund drive 
for rehabilitation. 

Two other committees are diligently at work 
on the matter of expansion. Local law school 
student bodies have been contacted for the pur- 
pose of helping them form moot bar associations 
modeled after those which they aspire to join 
upon admission to practice, and assistance in 
organizing similar Junior Barrister associations 
among the younger lawyers of nearby communi- 
ties has been generously rendered. 

Social events of particular interest to men just 
out of university have proved very popular and 
the feeling of restraint sometimes prevalent in 
regular bar association meetings is entirely aban- 
doned with the result that every one has an op- 
portunity to get in and work and the Junior 
Barristers of Los Angeles are coming to be 
regarded as real pioners in a worth-while move- 
ment. 


The granting of new trials has probably been carried to 
greater lengths in America than anywhere else on earth. And 
like many other human institutions originally designed to promote 
justice, it has become so entangled in its own processes as to be 


in many instances little less than an incubus. 


It perhaps now 


serves more to delay and defeat the rights of parties, especially 
the weak, than it does to protect them. And in the proportions 
that it has made the functions of trial judge and jury partake less 
and less of finality, it has weakened their sense of responsibility 


and impaired the quality of their work.—Judge Blanton Fortson, 
Georgia. 
































The Work Done by Judicial Councils” 


Michigan 

The Third Annual Report of the Michigan 
Judicial Council is dated June, 1933. There are 
few matters dealt with by any Council which 
are not of interest to all the others, and to 
lawyers and judges in the rest of the states. The 
secretary of the Michigan Council, Professor 
Sunderland, has made a special feature each year 
of presenting with the report a study of some 
special problem in judicial administration. The 
first report contains a thorough study of con- 
demnation proceedings, which in Michigan and 
many other states, are in a sadly confused con- 
dition. The second report gives a most illuminat- 
ing study of discovery procedure. The latest 
contains nearly 200 pages concerning “The 
Organization and Operation of Courts of Re- 
view.” In its forty-three tables a wealth of in- 
formation is presented. This part of the report 
is dealt with in a separate article in this number. 

The report proper comprises forty pages of 
statistical information. Secretary Sunderland has 
been foremost among advocates for judicial stat- 
tistics who have endeavored in recent years to 
ascertain what facts are worth recording. Since 
this question has not been resolved by discus- 
sions the Michigan Council has adopted a con- 
servative position. The tables are restricted to 
the number of cases in the circuit courts of the 
state and the number of days required by judges 
for their home circuits and for assistance out- 
side. Comparisons are made with preceding 
years. Special attention is given to the Wayne 
Circuit, which includes the city of Detroit. 

It appears that litigation in the year 1932 has 
diminished about ten percent throughout the 
state. Visiting judges served a total of 2,028 
days in Detroit and 378 days in other circuits. 
The condition of the dockets in Detroit is much 
improved. At the beginning of the year 1932 
law cases were being tried which had been on 
the docket 21 months and 27 days; at the end 
of the year the lapse of time was 13 months and 
28 days; and in the twelve month period the age 
of chancery cases on trial was reduced from 11 
months and 28 days to 10 months and 28 days. 
The refusal of the Wayne County supervisors 
to appropriate for the pay of visiting judges has 
been prejudicial to the court this year, but an 
act of legislature, enabling the judges of the 
recorder’s court to assist the circuit court, will 
assist materially. The recorder’s court is the 
only unified criminal court in the country. A 
report on its present condition was published in 





“Under this title the Journal has reviewed the reports 
of Judicial Councils during the past three years. The 
last preceding number of the Journal contained reviews 
of the latest reports made by Judicial Councils in the 
following states: California, Connecticut, Idaho, Kansas, 
Kentucky, Massachusetts and New Jersey. 


the February, 1933, number of the Journal. Its 
ten judges of full jurisdiction, and two more 
limited to traffic cases, are able to dispose of 
all misdemeanor and felony cases promptly and 
have time left to assist the circuit court of 
Wayne County. 


North Dakota 


For two whole days, Jan. 18-19, 1933, the 
Judicial Council, which comprises all the su- 
preme court and district court judges, was in 
session. The result of the discussions was the 
enactment of several measures in the current 
legislative session. 

The Law Institute’s model code of criminal 
procedure formed the basis of much discussion. 
Chapter 17, relating to proceedings to determine 
the mental condition of a respondent and the 
section which empowers a minor to make a valid 
bail bond, were recommended and enacted. The 
act to compel attendance of witnesses in crim- 
inal cases from without the state was also ap- 
proved and enacted, but to reach to the entire 
United States, instead of for 1,000 miles. The 
Council received reports from its special com- 
mittees that had made surveys of poor relief 
and county jails. The legislature reacted by 
passing a bill giving judges wide discretionary 
powers in respect to probation and parole. The 
act provides that the supreme court shall make 
rules for the regulation of the power allotted. 
The sessions worked through a long program of 
studies made up by former Chief Justice Chris- 
tianson. Among the items were rules for the 
administration of trust estates, formulated by 
the supreme court in accordance with an act of 
the 1931 session. 

Ohio 

The second judicial council report (January, 
1933, 20 pp.) gives in succinct form a view of 
the extraordinary activity in the state during 
the past three years. The judicial council has 
been aided by the Law Institute of Johns Hop- 
kins University, and faculty members of four 
state colleges, in the most thorough survey of 
justice that has ever been made in any state. 
This study has yielded already ten monographs, 
eleven bulletins and twelve special reports are 
in preparation. 

The result to this time has been adoption of 
a mode of recording data in respect to criminal 
justice, the formulation of plans for unifying 
the municipal courts of the state, and a bill for 
reform of appellate procedure. The report says: 
“All this may with propriety lead to a searching 
inquiry regarding the effectiveness with which 
the judicial system, considered as a whole, is 
meeting the tasks laid upon it.” 
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The first report, 1931, said that the council 
“had adopted a tentative resolution to the ef- 
fect that the public welfare requires, and effi- 
ciency and economy of judicial administration 
demand, that there be unification of the courts 
of Ohio, with an executive head. . . . The coun- 
cil is not at this time able to submit a complete 
program, but much work has been done looking 
to that ultimate goal. The council renews its 
recommendation that full judicial rule-making 
powers be conferred on the supreme court. It 
is also recommended that writ and process should 
be served by mail, as has long been done by the 
Cleveland municipal court with great economy 
and satisfaction. 

Utah 


The first annual report of the judicial council 
was published in Utah State Bar Bulletin for 
December, 1932. The council was established 
by the State Bar; it has ten members, two being 
supreme court justices, two district court judges, 
four practitioners and one a law teacher. Al- 
though there was no legislative appropriation the 
council performed a very important work in 
compiling figures to show the litigation in all 
courts. The need for a salaried expert to take 
care of statistical recording is realized. In Salt 
Lake City the judges make daily reports and 
it is recommended that a system of reporting be 
adopted by all district court judges. 

On recommendation of the council district 
judges co-operated with the supreme court so 
that one district judge sat in each case submitted. 
(An economical way of increasing the output of 
the highest court, but abhorrent to lawyers in 
some states.) 

Utah has county attorneys who initiate all 
criminal proceedings but try only misdemeanor 
cases, reserving felony cases for the district 
attorney. This division of responsibility is con- 
demned by the council, which recommends that 
the district attorney carry the responsibility all 
through, and that he appoint deputies, preferably 
county attorneys, as assistants. 

The recommendation is made that the criminal 
jurisdiction of justices of the peace be extended 
by statute to the entire county. 

A highly constructive consideration of the in- 
dustrial commission appears in the _ report. 
“Hearsay evidence, unsworn statements, inde- 
pendent investigations, all play their part in the 
operation of the commission, but no matter 
what errors may be committed, if the record is 
such that it appears that the acts of the com- 
mission are within its jurisdiction, the courts 
are powerless. . . . We cannot escape the con- 
clusion that the legislature, by placing such un- 
limited power in the hands of the executive de- 
partment, is sapping the judicial power of the 
state as it exists under the state and federal 
constitutions and we deplore this tendency to 
establish a government of a bureaucratic char- 
acter which is alien to our system. . . . The only 


power that is vested in the court is to determine 
whether the commission acted without or in ex- 
cess of its power.” 

The report points to the Wyoming law where 
the adjudication of industrial disputes remains 
in the courts. An injury is reported to the 
clerk; if there is no dispute judgment is sum- 
mary; if contested the matter is set down for 
early trial. 

It is recommended that the industrial com- 
mission be reduced in size and that-all contested 
cases be tried in the courts. 

The Utah constitution provides for juries of 
eight, except in capital cases, and a statute per- 
mits the parties to agree upon a less number in 
misdemeanor and civil cases. Since there is a 
demand for greater economy in trials and it is 
not desired to discourage jury demands by in- 
creased fees, it is recommended that the consti- 
tution be changed to permit of legislation which 
would limit the number of jurors in the district 
courts to four in misdemeanor, and in civil cases 
where the amount involved does not exceed a 
sum to be specified. 

The judicial council recommends that the 
juvenile court be abolished, its work to be taken 
over by the district court judges in a manner 
similar to that in California, which would effect 
a saving. Finally it is recommended that the 
legislature appropriate to permit employing one 
law clerk for each supreme court justice. 


Rhode Island 


The sixth report (Dec. 1932, 27 pp.) reveals 
improvement in judicial administration through 
adoption of previous recommendations, though 
some excellent ones are still ignored. 

The state is among those in which a defendant 
in a criminal case may waive jury trial. The 
matter of jury trial in civil cases has been re- 
ferred to in previous reports as one of the for- 
midable factors in expense. From 1910 to 1930 
the state’s population increased 26.70% while 
litigation increased in the supreme court 7.69%, 
in the superior court 69.33% and in the district 
courts 88.38%. 

In the superior court at Woonsocket the cost 
per case for jury trial, (meaning the fees paid 
jurors) was $382.00. In Providence the cost 
was $238.77. Inasmuch as many cases are tried 
without a jury, the discrepancy in cost is obvi- 
ously a very important matter. Without adop- 
tion of a previous recommendation that the jury 
fee be made $10.00 for a jury of twelve, there 
has nevertheless been a considerable diminution 
in jury trials. The report says: “For the trial 
of many cases a jury is undoubtedly indispensable 
and whether the cost is charged entirely to the 
general taxpayer or in part to the litigant, jurors 
are an unquestioned necessity that must be pro- 
vided for to every reasonable extent.” 

An increase in the use of summary judgment 
procedure is noted. 

The supreme court, in Haynes vs. Greene, 45 
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R. I. 248, 253, made it clear that the parties 
to appeal might agree on the use of a single 
transcript and a division of the cost. The ju- 
dicial council submits a draft rule of court to 
limit transcripts to a single copy, the cost to 
be apportioned, on the theory that the plan will 
suit the wishes of parties appealing. 

Draft acts are submitted to transfer jurisdic- 
tion from the supreme to the superior court in 
proceedings to settle boundaries on public tide- 
water and in appeals from the board of barber 
examiners. There is an argument for a rule 
permitting the transfer of causes between the 
law and equity sides when a party has mistaken 
his remedy. It is pointed out that this practice 
prevails in most states. 


Texas 


The Fourth Annual Report of the Texas Civil 
Judicial Council was made Dec. 1, 1932 in 106 
pages. The problem of organization is consid- 
ered in the question: “Should the courts of 
Texas be re-created into a unified system from 
the supreme court down, with the purpose of 
getting greater efficiency, as well as a more eco- 
nomical operation?” This would appear to in- 
volve amendment to the constitution. It was 
observed that 14 per cent of all cases disposed 
of in 1931 were divorce cases; that one district 
judge served 32 days on the bench and another 
310 days. 

Drafts were printed of bills drawn, including 
service by mail, service agents for foreign cor- 
porations, protection of filed pleadings, restric- 
tion of writ of error, judicial nominating con- 
ventions, to prevent unlawful practice of law, 
requiring examination of immigrant attorneys. 

At the April meeting (1932) attention was 
called to errors in the Third Annual Report as 
to cases transferred to and from courts. Full 
time research work was considered. Bills were 
submitted as to limited appearance, jury instruc- 
tions, appellate amendment of pleadings. 

At the October meeting a bill was considered 
as to a self-sustaining judiciary, with methods 
of taxing costs. A unified court system was 
further considered. In statistics, 18 of the 254 
counties failed to report. Difficulties as to the 
period of time covered in reports of court busi- 


ness were mentioned, and some progress was 
made in the direction of using the calendar year, 
or at least two half-years ending June 30 and 
December 31—the calendar year having long 
been the unit in court statistics of the U. S. 
census bureau. 

The statistics committee reported data for 
the supreme court for somewhat over nine 
months in 1931-1932. The figures for the sev- 
eral counties and for the district courts by dis- 
tricts were given for 1931. Much material is 
thereby available, but no extensive analysis was 
attempted. 

Wisconsin 


The Wisconsin Rules committee is properly 
classed as a judicial council. It was created by 
statute in precise imitation of the Rules Com- 
mittee of the English supreme court by the same 
legislature which conferred broad rule-making 
power on the supreme court. While the Rules 
Committee has a narrower field than is assigned 
to other judicial councils it is in a far better posi- 
tion than most of them to obtain results. 

It makes no such reports as other councils. 
During the present year it has been engaged in 
a most useful and ambitious project, that of co- 
ordinating the entire body of rules—the great 
bulk of rules originally enacted, and the addi- 
tions made subsequent to the legislation which 
declared this law to be court rules. The former 
procedure, while mainly of legislative origin, con- 
tained also court rules supplementing the stat- 
utes. This slow and unintegrated development 
had resulted in many duplications and apparent 
conflicts. 

A sub-committee of three performed this work 
of coordination and simplification. After ap- 
proval by the Rules Committee the drafts were 
laid before the supreme court on February 11. 
The court approved the consolidated rules June 
29, to take effect January 1, 1934. 

During the same period another sub-committee 
of three was engaged in a revision of probate 
practice, with study, amendments and approval 
by the Rules Committee, and final submission to 
the supreme court. In this work certain rules 
deemed to be substantive were abstracted and 
embodied in a bill for the legislature. An early 
completion of this entire work is anticipated. 


As a street-sweeping department in our modern life, that is 
cleaning up controversies over things done, the law is too slow and 
too expensive. As a street laying-out department, that is planning 
and constructing for the future, it is inadequately organized for 
the job. . . . The legal profession, with its high quality of intellect 
and character, must not waste these greatest of all natural re- 
sources in merely cleaning up after the procession has passed) 
Society cannot afford such waste of talent. The profession must 
devote its talents to an intelligent direction of a future in which 
lie limited probabilities of success and in which also lurk unlimited 
possibilities of disaster—Owen D. Young, Kas. Bar Jour. 








Operation of Courts of Review 


Study of Reviewing Function Published by Michigan Judicial Council— 
Appellate Judges Work Too Hard and Accomplish Too Little 


Appellate practice in most of our states has 


been the worst trap that the litigant could get. 


caught in. It has been also the arena for the 
battling of giants. One who looks over the lit- 
erature of judicial reform which was current ten, 
twenty and thirty years ago finds that criticism 
was more acute in this field than any other. 
From the administrative standpoint everything 
seemed wrong. The time consumed was ordi- 
narily excessive to the last degree; the cost was 
out of proportion; the results frequently were 
barren, since cases had to be tried again and again 
appealed. 

It is a curious fact that almost nothing was 
done except to protest and grumble. Every year 
there was a flood of books concerning social 
and political problems. Until the Judicature So- 
ciety brought out its concise proposals for uni- 
fication of the courts there was virtually no 
affirmative study in this great field. 

There have been improvements in recent years. 
The demand for results in the commercial world 
has been better met in the appellate courts. 
There are now more states in which finality can 
be reached in twelve months after trial and 
fewer in which it requires twenty-four months. 
Occasionally one hears of state supreme courts 
that are virtually abreast of their work when 
the summer vacation period arrives. Better ad- 
ministrative practices have been adopted. Ac- 
curate statistics are obtainable in a number of 
states. Measurement is being applied. 

Still speking generally, it must be admitted, 
however, that in appellate organization and pro- 
cedure there is a great field for improvement. 
It is probably the difficulty of amending con- 
stitutions which has kept legal students from 
exploiting this rich field. There is also the ex- 
cuse that it appears everywhere as a local prob- 
lem and few states have the talent for useful 
exploration. 

The Third Michigan Judicial Council Report, 
dated June, 1933, contains the most thorough 
and complete study of the entire subject that 
has been made. The appendix to the report, 
comprising nearly two hundred pages, treats of 
the subject under eleven chapter headings. The 
title is: The Organization and Operation of 
Courts of Review—An Examination of the Vari- 
ous Methods Employed to Increase the Operat- 
ing Capacity and Efficiency of Appellate Courts. 
The authors are Edward O. Curran, Research As- 
sociate, and Prof. Edson R. Sunderland, of the 
University of Michigan Law School. The lat- 
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ter is also secretary of the Michigan Judicial 
Council. 

A satisfying review of this work would require 
all the space in one number of this Journal and 
readers would still need to obtain the full text. 
So brief comment is in order. 

The chapter headings go far to reveal the 
manner of treatment: 


I. Purpose, scope and method of this study. 


If. Enlarging the membership of the court 
to increase its operating capacity. 


III. Use of Commissioners. 
IV. Temporary use of lower court judges. 
V. Divisional organization of reviewing courts. 


VI. Providing the judges with trained as- 
sistants. 


VII. The use of intermediate appellate courts. 
VIII. Restrictions upon the right of review. 


IX. Methods of dealing with the problem of 
written opinions. 


X. More effective use of briefs and oral argu- 
ments. 


XI. The problem of rehearings. 


The work grew out of the needs of the Michi- 
gan supreme court. The second annual report 
of the Judicial Council declared that “ways and 
means for relieving the excessive burden rest- 
ing on the present justices has become a major 
problem of judicial administration in Michigan.” 
Of necessity it involved a comparative study of 
appellate courts throughout the country. The 
extent of the research is indicated by the fact 
that there are 347 reference notes. 

It appears impractical to select any chapter 
or subheading for special consideration in this 
brief review. It is apparent that we have too 
many appeals; that they cost too much in time 
and money; that we have too many reported 
decisions and too lengthy opinions. And against 
this background should be projected the fact that 
many of our appellate judges are underpaid and 
overworked. 

Perhaps the most significant thing is that we 
manage this part of our judicial administration 
in a heavy, expensive, treadmill sort of way, 
while in other English speaking nations review 
is relatively simple, speedy, inexpensive by judges 
who are not worked to death. If we made a 
fetish of litigation for its own sake our cumbrous 
machinery would justify itself. 
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Progress Toward a Better Administration 
of Justice” 


By Epson R. 


Three elements enter into the administration 
of justice, namely, (1) the rules of law which 
control the action of courts, (2) the machinery 
by means of which those rules are applied, and 
(3) the personnel charged with responsibility 
for the process. 

Each of these elements presents important 
and characteristic problems, which demand so- 
lution. Each is indispensable to a successful per- 
formance of the duties which our system of so- 
cial organization has laid upon the profession 
of the law. A brief analysis of these elements 
and a survey of their present status, will per- 
haps serve to clarify the relations between the 
bar and the public and to indicate the nature and 
extent of the contribution toward the common 
welfare which society has already received and 
has a further right to expect from the legal pro- 
fession. 


(1) The Rules of Law Which Control the 
Action of Courts 


This element of the administration of justice 
is subject to two infirmities. 

In the first place, the rules of law may be so 
uncertain and so difficult to ascertain that they 
furnish an inadequate guide for society to follow. 

In the second place, they may be so poorly 
adapted to contemporary conditions as to con- 
stitute an unsatisfactory rule of social conduct. 

That both of these infirmities exist cannot be 
doubted. Of the two, however, the second is 
not a matter regarding which the legal profes- 
sion can be charged with special responsibility. 
Lawyers are no better qualified to pass on the 
social or economic value of legal principles than 
are other members of society. As individuals 
they doubtless supply a valuable element of 
intelligent and conservative criticism, but as a 
social class they will be more likely to retain 
the respect of the public if they confine their 
organized activities to those aspects of legisla- 
tion which relate to the proper performance of 
their professional duties. Such has been their 
traditional attitude. 

There has been one noteworthy exception to 
this policy, in the case of uniform state legisla- 
tion. This has been treated as a matter of pro- 
fessional concern, and whatever progress has been 
made in that field has been largely due to the 
work of the bar. The chief ground, however, 
upon which the legal profession can properly 
presume to advocate such legislation is the prac- 


This address was read at the annual meeting of the 
Judicature Society, Washington, May 3, 1933. 
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tical impossibility of advising clients regarding 
commercial transactions in other states operating 
under a multitude of divergent rules. The fea- 
ture of such legislation having professional in- 
terest, as distinguished from that which inter- 
ests the general public, is uniformity, not in- 
trinsic merit, for upon the latter phase of the 
question legal opinion is no better than lay 
opinion. However, since the successful promo- 
tion of any statute depends upon the practical 
value of its provisions, the bar has been under 
the necessity of preparing and urging the best 
possible uniform legislation. The proposed uni- 
form acts have usually been well drawn, and so 
long as they have been restricted to commercial 
subjects in which uniformity was of controlling 
importance, they have doubtless served a valua- 
ble purpose. 

But in non-commercial branches of the law, 
especially in those affecting social relations, uni- 
formity is not only of comparatively little value, 
but may be a positive detriment to society, be- 
cause it produces an abnormal resistance to 
change. Experiments in social legislation would 
be rendered almost impossible by the mere fact 
that unless the status quo is preserved in every 
particular the entire benefit of the uniformity 
will be lost. 

The same thing is true in regard to statutes or 
rules dealing with procedure. Uniformity in such 
provisions should not be deemed an advantage, 
but an obstacle to sound development. Proce- 
dure is and always has been too hard to change, 
and anything which would substantially add to 
its inertia would be a calamity to the adminis- 
tration of justice. It was on this ground alone 
that the Massachusetts Judicial Council rejected 
the Uniform Declaratory Judgment Act, saying: 

“The Council believes attempts to make court 
procedure uniform in all the States to be a mis- 
taken one which is likely to obstruct progress. 
Court procedure seems to us peculiarly one for 
local experiments in convenience and effective 
ness.” (1st Report (1925) p. 35). 

Obviously the extent to which uniform legis- 
lation can become a proper subject for profes- 
sional support is very limited, and beyond that 
narrow range the bar has wisely allowed ques- 
tions of social and economic policy in substan- 
tive legislation to remain outside the field of 
its normal professional activity. 

But the other infirmity in the law, namely, its 
inadequacy as a guide for society because of its 
uncertainty and the difficulty experienced in de- 
termining what it is, presents an entirely different 
situation. Only those trained in the law can 
understand and interpret it, and if its rules are 
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difficult to ascertain, and uncertainties and in- 
consistencies cloud their meaning, the task of 
identifying and stating its principles can be per- 
formed only by lawyers. 

The difficulties lie both in the field of custom- 
ary law and in the field of legislation. 

The former is nation-wide in its scope, and a 
national organization of lawyers—the American 
Law Institute—has been formed for the purpose 
of preparing and publishing a comprehensive re- 
statement of the principles of the customary 
law of the United States. It has been a monu- 
mental task, and has enlisted the best legal 
scholarship of America. 

But the uncertainties and contradictions in the 
field of statutory law are almost equally serious. 
This is partly a national and partly a state 
problem, and will require the constant attention 
of the bar of each state and of the nation, for 
legislation is a continuous process, necessitating 
unremitting care in harmonizing and coordinat- 
ing the new with the old. Only the bar, which 
uses and understands the statutory law, can fur- 
nish the guidance necessary for keeping it con- 
sistent, certain and intelligible. 


(2) The Machinery by Means of Which the 
Rules Are Applied 

This element in the administration of justice 
is conceded to be the primary object of profes- 
sional concern. Procedural machinery is em- 
ployed exclusively by lawyers, and can be un- 
derstood only by those trained in the law. When 
it does not work well the legal profession is con- 
sidered responsible for the failure. 

There can be no doubt that the public is pro- 
foundly dissatisfied with the results produced by 
current methods of procedure. There are three 
general complaints regarding litigation, (1) it is 
too slow, (2) it is too uncertain, (3) it is too 
expensive. All of them are justified. What has 
the legal profession done to provide a remedy? 

In so far as rules of procedure, which are 
normally capable of a proper use, fail to operate 
satisfactorily because they are abused by law- 
yers, we have a problem, not of legal procedure, 
but of professional conduct. This accounts for 
a part of the difficulty experienced. 

But the primary cause of the inefficiency of 
which the public complains is the inadequacy of 
the rules themselves coupled with the ineffec- 
tive organization of the courts. These are the 
great obstacles to the proper administration of 
justice. 

The chief weakness of American judicial or- 
ganization has been the utter lack of any cen- 
tralized responsibility for its efficient operation. 


Every justice of the peace is an independent of- | 


ficer who holds court when and where he pleases. 
Every trial judge is normally free to operate as 
though he were the only judicial officer in the 
world. The clerk and the sheriff are as inde- 
pendent of the judge as they are of each other, 
for all of them hold independent titles for fixed 
periods derived from the voters of the district. 
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No one of them has any administrative authority 
over the others, nor is he responsible for what 
the others do, and there is no other officer or 
official body with power to coordinate their ac- 
tions in the interest of an efficient administra- 
tion of justice. 

If the court is a large one, extending over a 
city or state, and having many judges, there is 
ordinarily no unified control of their official ac- 
tivities. In most courts no judge is subject 
to the supervision or direction of any other nor 
of all the others together. In such a situation 
cooperation among them is purely a matter of 
personal choice or voluntary consent. It is there- 
fore impossible to maintain or equalize loads, to 
eliminate lost motion, to avoid duplication of 
effort, or to develop expert performance through 
specialization. 

This problem of unified and responsible control 
is most acute in the large cities. Two phases of 
it, namely, the coordination of the work of the 
judges through a presiding judge having ade- 
quate administrative power, and the more effec- 
tive handling of dockets, have been given a great 
deal of study, and a large amount of data re- 
garding both the necessity for reform and the 
result of experiments with various solutions, has 
been collected and published. Actual accom- 
plishments, however, have so far been com- 
paratively small. 

But this is only one side of the general prob- 
lem of court organization. The administrative 
confusion within the court is fully duplicated 
by the jurisdictional chaos in the relations of 
different courts to each other. We have seen fit 
to apportion judicial power among many courts, 
some dealing with large cases and some with 
small, some with criminal and others with civil 
cases, some with cases at law and others with 
those in equity, bankruptcy or probate, some hav- 
ing concurrent power with other courts and oth- 
ers having exclusive power, some having original 
jurisdiction, others appellate and still others both, 
many with purely arbitrary limits on their juris- 
diction, most of them with a separate and in- 
dependent personnel that cannot be mobilized 
in a way to relieve congestion. We have penal- 
ized mistakes of litigants in the choice of a 
tribunal by nullifying every act done in con- 
nection with the proceeding. 

Here again is a problem which still baffles the 
profession. Plans for a state-wide court with 
plenary power, organized into convenient operat- 
ing divisions, have been worked out with care, en- 
dorsed by those best qualified to speak, and 
urged upon the attention of the profession and 
the public. But the dread of institutional change 
which paralyzes American legal thought has pre- 
vented any substantial progress. 

As for the procedure which the courts employ, 
many improvements have been devised. Discov- 
ery before trial has opened up vast possibilities 
for exposing bad faith, promoting fair settle- 
ments, restricting the issues to the real contro- 
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versy, and simplifying proof. Many improve- 
ments in pleading have been made, rules of evi- 
dence have been liberalized, appellate procedure 
has become less complex and technical. Juries 
are impanelled more rapidly and instructed more 
intelligently. New remedies, such as declaratory 
and summary judgments, have greatly enlarged 
the scope of judicial service. 

But none of these improvements are in uni- 
versal use. Every state lacks some of them, 
many lack most of them, and a few lack prac- 
tically all. What should be done to give them 
wider currency? The problem is one of ma- 
chinery for procedural development. 

Early procedure at common law and in chan- 
cery was developed by the courts themselves 
as a by-product of litigation. It grew out of 
the experience of the bench and bar, and showed 
the skillful work of well trained specialists. 

This method of development would have had 
unlimited capacity for keeping the procedural 
machinery adjusted to changing needs, had it 
not been for the fatal influence of the rule of 
stare decisis. 

That rule should never have found its way 
into the procedural field. Its proper function 
is to stabilize the rules of law so that they may 
serve as a reliable guide for human conduct. But 
procedure requires no such stability. On the 
contrary, in order to meet new conditions which 
continually present themselves, flexibility in pro- 
cedure is its most essential quality. 

The common law and chancery judges, how- 
ever, failed to distinguish between rules of law 
and the mechanics of procedure. Convinced of 
the necessity of following precedent in one field 
they pursued the same course in the other. The 


result was the utter stagnation of procedure. | 


Rules became perpetually binding because they 
had once been announced, and the elasticity dis- 
appeared from the machinery of justice. 

The most obvious alternative to judicial ac- 
tion is recourse to the legislature. It is a direct 
and powerful method of regulation, involving no 
paralyzing principle like the rule of stare decisis. 

There is no presumption against change in leg- 
islative halls. Indeed there may be said to be 
a general presumption in its favor, for the need 
of change is the sole reason for the meeting of 
legislative bodies. 

But there are serious limitations to the use 
of legislation in the regulation of judicial pro- 
cedure. 

Litigation involves a technique which laymen 
cannot understand. The language of its rules 
is strange and mystifying. Legislatures, made 
up largely of laymen, operating under the strain 
of political pressure, lacking both technical in- 
formation and the opportunity for study, are 
likely to treat proposals for procedural reform 
with indifference, and to give precedence to bills 
which either have a strong popular appeal or 
enjoy the support of well organized lobbies. 

So difficult is it to enlist the intelligent inter- 


est of legislative bodies in measures for im- 
proving the administration of justice, that the 
most obviously desirable programs of reform are 
often postponed for years or even generations, 
after their need has become fully recognized. 

Legislation is not an automatic process. Con- 
tinuous and powerful pressure is necessary to 
overcome the inertia of a large popular assem- 
bly. Who will supply it? Since the entire pub- 
lic is the beneficiary of legal reforms, interest 
is too diffused to bring out effective support. 
Furthermore, the attention of the public is largely 
directed to the final results of litigation, and it is 
not qualified to pass upon the effectiveness of 
specific proposals for curing the evils of which 
it complains. Only lawyers can appraise the 
value of proposed reforms, but their judgment 
is distrusted, through fear lest the measures 
which they urge may turn out to be class leg- 
islation in their own interest. 

The net result is that legislative control of 
judicial procedure places the legal profession 
in an intolerable position. It is held responsi- 
ble by the public for the delay, uncertainty and 
expense of litigation, but it is without power 
to improve the processes which cause the trouble. 

As a method of escape from this dilemma, 
recourse to regulation by rules of court has been 
proposed. It has much to recommend it. In- 
stead of trusting to laymen the intricate task of 
providing a mechanism for the administration of 
justice, those who use the rules will again, as 
at the common law, formulate and adjust them, 
free, however, from the blighting influence of 
stare decisis, for the rules will be laid down as 
guides for the conduct of future litigation, not 
as adjudications of procedural questions in cases 
already brought before the court. Lacking the 
attributes of judicial decisions they will not 
inherit the tradition of permanency, so that 
changes can be readily made whenever the need 
for them appears. 

But reflections would suggest, and experience 
has proved, that to place the regulation of proce- 
dure in the hands of the courts is an incomplete 


. solution of the problem. The rule-making power 


is not self-executing, and the courts are neces- 
sarily too busy with their exacting judicial duties 
to be able to give much attention to working 
out improvements in the methods of conduct- 
ing litigation. 

Historically, the English courts always pos- 
sessed but seldom used the rule-making power. 
In the Common Law Procedure Act of 1852, 
Parliament went so far as to expressly author- 
ize the courts to make such rules as they might 
deem expedient, even though they might over- 
ride the provisions of the act itself. (15 & 16 
Vict. c. 76.) But this authority was never 
exercised. In those American states where the 
rule-making power has been conferred upon the 
courts, there has been little vigorous use of it 
as a means for improving the practice. Where 
it has been employed, recourse to it has been 
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sporadic and infrequent, and the initiative has 
almost invariably come from committees of the 
bar. (Report of Committee of Bar Associa- 
tion Delegates on Judicial Councils and Rule 
Making Power, A. B. A., 1929.) 

The inevitable disposition of courts to allow 
rules of procedure to remain as they are until 
driven by some outside force to inaugurate mod- 
ernizing changes, is well illustrated by the su- 
preme court of the United States. It was given 
power in 1792 to make rules of equity practice 
for the federal courts (1 U. S. St. at L., p. 276), 
but it drifted along for thirty years before tak- 
ing up the task. (Rules of Equity Practice, 7 
Wheat XVII.) It then rested for twenty years 
before making any further substantial changes. 
(See Univ. of Mo. Bul., Ser. 13, p. 20.) There- 
after no considerable reforms in the rules oc- 
curred for seventy years, when in 1913 the cur- 
rent set of equity rules was prepared and pub- 
lished by the supreme court, in response to the 
almost universal complaint that the practice had 
become utterly intolerable. In the light of this 
experience, nothing would seem more futile than 
the proposal, to unify the practice on the law 
side of the federal courts by merely giving the 
supreme court rule-making power in such pro- 
ceedings. It appears, therefore, that neither the 
legislature nor the courts are in a position to 
deal broadly and continuously with the regula- 
tion of legal procedure. Each is too much oc- 
cupied with other things to give it proper at- 
tention, though either one might perform the 
function satisfactorily if concrete proposals were 
presented in well organized form, based on care- 
ful studies and adequate data, by a properly 
qualified agency which fully enjoyed public con- 
fidence and respect. 

Agencies capable of performing this function 
have already been developed in a large number 
of states, under the name of judicial councils. 
A few of these councils have included all the 
members of the state judiciary, such as those of 
Kentucky (Acts of 1928, Ch. 20), North Carolina 
(Pub. L. of 1925, Ch. 244) and North Dakota 
(Laws of 1927, Ch. 124). Councils of this 
type are too large to be of any practical value, 
and that of North Carolina has already been re- 
organized on a more workable basis. (Code of 
1931, Sec. 1461). But most councils are com- 
paratively small bodies, representative of both 
the bench and bar, and sometimes also of the law 
schools and the lay public. 

Judicial councils are, in effect, continuing state 
commissions, charged with the public duty of 
making a continuous study of the organization, 
rules and methods of procedure and practice of 
the judicial system of the state, and of formulat- 
ing such proposals for legislation or for rules of 
court as they may deem necessary for making 
the administration of justice more effective. 

The most fundamental of their special duties 
is probably the collection, analysis and_ inter- 
pretation of judicial statistics. Without such in- 
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formation regarding the business done by the 
courts, no intelligent measures can be devised 
and adopted for increasing their efficiency. No 
other department of government has ever been 
allowed to operate without making regular re- 
ports regarding what it has done. But the ju- 
dicial department, which is certainly no less im- 
portant than such departments as those of high- 
ways or insurance, is allowed to go on year after 
year without any public accounting. 

This is undoubtedly one reason why the pub- 
lic is so suspicious regarding the administra- 
tion of justice. While it is largely carried on 
in open court and judicial proceedings constitute 
public records, the actual extent and character 
of its activities and results are shrouded in mys- 
tery. No one knows how much business the 
courts do, nor what they do, nor how much time 
or money is devoted to their various functions, 
nor where unnecessary efforts are being expended, 
nor the effect of various procedural devices in 
increasing or decreasing their efficiency, nor their 
cost to the state or to the litigants, nor what 
their different officers, employees and agencies 
do or what they cost in comparison to the value 
of the services rendered. 

Judicial statistics constitute a novel problem 
in this country, and much experimenting will be 
necessary for the development of a satisfactory 
system. But the work is going on steadily and 
rapidly. The judicial councils of a dozen states 
have attacked the problem and are collecting, 
assembling and publishing statistics relating to 
the activities of their courts. As the various 
plans for dealing with statistics are studied and 
compared, and the value and significance of items 
of different kinds becomes better understood, 
it will be possible to produce statistical reports 
of judicial proceedings of a most illuminating 
kind, which will furnish a basis for a really sci- 
entific analysis of court organization and operat- 
ing efficiency. 

But the field which should be explored by a 
judicial council engaged in a study of ways and 
means for improving the administration of jus- 
tice, extends far beyond problems of judicial 
statistics. Many studies of the greatest value 
have been initiated by judicial councils. Thus 
the Michigan Council has made the most ex- 
haustive study ever undertaken of procedure for 
condemnation of property by eminent domain 
(1st Report), and an equally extensive study, 
by means of field work in a dozen different jur- 
isdictions, of the use of discovery before tria! 
(2nd Report), and it is about to publish a third 
study dealing with the problem of organizing the 
work of appellate courts with reference to the 
efficient handling of increased loads (3rd Re- 
port). The Judicial Council of Maryland has 
just made and published a thorough study of the 
operation of the divorce laws of that state (Bul- 
letin No. 4, January, 1932). The Judicial Coun- 
cil of New Jersey has gathered a large amount 
of data regarding the use of referees (3rd Re- 
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port). The Judicial Council of Ohio has pub- 
lished ten monographs upon various problems 
involved in the administration of justice in that 
state. (See 2nd Report.) Almost every report 
of the Judicial Council of Massachusetts con- 
tains reports of studies of important problems 
of judicial administration. 

The value of studies of this character extends 
far beyond the state where they are made, and 
by an interchange of reports the judicial coun- 
cils in each state will be able to avail them- 
selves of the research work done in all the oth- 
ers. Such dissemination of procedural informa- 
‘tion is one of the chief purposes of the National 
Conference of Judicial Councils, which was or- 
ganized in 1930 under the auspices of the Amer- 
ican Bar Association, to serve as a clearing house 
of ideas and information regarding problems of 
judicial administration. 

But the work of collecting and marshalling 
statistics and of conducting researches in prob- 
lems of judicial administration, is only prelim- 
inary to the final task of the judicial council, 
namely, formulating legislation or rules and urg- 
ing their adoption. 

Fortified by the results of its investigations, 
the council will be in a position of immense 
strategic advantage in urging its recommendations 
upon the legislature or the court. The impartiality 
of its views will be guaranteed by its broadly 
representative character, and confidence in its 
judgment will be justified by the ability and 
experience of its personnel. It is the only or- 
ganization ever created by law for the purpose 
of giving the general public a powerful, responsi- 
ble and competent representative in securing the 
establishment and maintenance of a fair and 
effective administration of justice. 

In so far as it adequately represents the pub- 
lic it will at the same time represent the legal 
profession. It is the irony of fate that the ef- 
forts of the bar in the field of procedural reform, 
which are almost invariably in the interest of the 
public, are usually misconstrued and are looked 
upon with suspicion as attempts on the part of 
lawyers to secure some professional advantage. 

The truth is that the interest of the bar in a 
prompt, effective, inexpensive and satisfactory 
disposition of litigation, is identical with that of 
the public. This is well understood by the more 
enlightened members of the profession. As a 
means of self protection the bar must devise 
some way of successfully promoting reforms in 
this field. 

It is quite possible that in the judicial coun- 
cil the profession may find a responsible, de- 
tached and impartial body, in which the public 
will have confidence, and through which reforms 
may be effected to the mutual advantage of the 
public and the profession. 

The results accomplished by American judicial 
councils in the way of actual legislation have 
already been substantial. 

Legislatures have not infrequently requested 


investigations by the judicial council of impor- 
tant problems in judicial administration and have 
asked for reports and recommendations by the 
council as to appropriate legislation. 

But the judicial councils have usually taken 
the initiative in such matters, and have them- 
selves instituted the studies and presented their 
reports to the legislatures or'the courts with 
specific recommendations for legislative or ju- 
dicial action. In many cases bills or rules of 
court have been drafted by the councils and 
their adoption urged. Success has attended their 
efforts to a notable degree. 

It is clear that the judicial council, as an in- 
stitution, has great inherent possibilities both as 
a mechanism of mediation between the profession 
and the legislature, and as a means for enabling 
the courts to adequately exercise the rule-making 
power. 


(3) The Personnel Charged with Responsibility 
for the Process 


The personnel engaged in the administration 
of justice consists primarily of the members of 
the bench and of the bar. 

To establish and maintain this personnel upon 
a high level of ability and ethical conduct re- 
quires adequate methods for admission to and 
exclusions from the bar, and for election to and 
retirement from the bench. 

These are problems of the most critical im- 
portance, and of the most baffling difficulty. The 
entire profession is held responsible by the pub- 
lic for the performance of all of its members, 
notwithstanding that it has no more actual power 
than any other social group to determine who 
shall practice law or who shall preside in the 
courts. 

The American Bar Association is at present 
engaged in a vigorous campaign to raise the 
ethical standards of the bar by urging adequate 
instruction in the principles of professional ethics 
for those who are preparing for admission. In 
this the law schools are cooperating, and there 
is no doubt but that the effect will be to give 
the coming generation of lawyers a better idea 
of their duties and obligations than the older 
generation has had. 

But this is the simplest part of the problem. 
The law schools and the boards of bar examin- 
ers are able to impose and enforce standards for 
admission which are fairly satisfactory. The 
real difficulty comes in the correlative task of 
establishing conditions for remaining in the bar 
and enforcing them by discipline. 

In England this problem has been far less 
acute, for the English bar has always been a 
self-governing institution. The Inns of Court 
controlled their own membership, and that mem- 
bership constituted membership in the bar. The 
courts had no power either to admit or disbar, 
and parliament never assumed any authority to 
determine the right to practice law. With the 
entire matter resting in the bar itself, as organ- 
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ized in the form of the various Inns, it was 
merely a problem of internal administration to 
keep out undesirable applicants and to expel 
those who appeared unworthy of retaining their 
membership. 

In France, likewise, where the bar has com- 
plete disciplinary power over its members, the 
profession stands high in public esteem, and 
cases of misconduct are so rare that professional 
ethics presents no problem of public importance. 

But in the United States this simple and ef- 
fective plan of maintaining the standards of the 
profession has not been available, for the bar 
has had no legal right of self-government. It 
has therefore been driven to employ a number of 
expedients for enforcing proper conduct on the 
part of its members, which have proved very 
inadequate. 

Grievance committees are seldom effective, for 
two reasons: (1) They lack power to investi- 
gate by compelling the attendance of witnesses 
and putting them under oath, and (2) they have 
no power of discipline. 

Disbarment proceedings, on the other hand, 
are unsuitable because they are too drastic. Such 
proceedings are too much like criminal .prosecu- 
tions. Their publicity is so damaging that a 
mere accusation will destroy a man’s professional 
career. Their penalities are so severe that they 
are never brought except as a last resort. They 
have no flexibility, which will enable them to 
be adjusted to various degrees of dereliction, 
actual or potential, or to be used as deterrents 
at the first manifestation of a tendency to stray 
from the straight and narrow path. 

Confronted with the impossible task of ef- 
fectively controlling the conduct of the bar by 
means of these utterly inadequate devices, the 
ingenuity of American lawyers brought forward 
the proposal of an incorporated state bar, clothed 
with disciplinary powers over its members. 

Such organizations have been created by statute 
in California in 1927, Nevada in 1928, Oklahoma 
in 1929, Utah and South Dakota in 1931, and 
Washington, Arizona and North Carolina in 1933. 

The California State Bar is the outstanding 
example of this type of organization. (See 11 
Mich. State Bar Jour. (1931-32) 47-86, for ex- 
haustive data in support of the statements herein. ) 
The board of governors is given power to dis- 
bar members, to discipline them by reproval, 
public or private, or by suspension from practice, 
and to pass upon petitions for reinstatement. 
The board has power to create local adminis- 
trative committees and to delegate to them such 
powers and duties as it may deem desirable. 
The local committees have power to receive and 
investigate complaints as to the conduct of mem- 
bers, to compel the attendance of witnesses and 
the production of books and documents, and to 
make findings and recommendations to the board 
of governors. The board may, by rules, pro- 
vide the mode of procedure in all cases of com- 
plaints against members, and the supreme court 
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has the power of review over the decisions of 
the board of governors. The person complained 
against has the right to reasonable notice and 
to be represented by counsel, is entitled to com- 
pel the attendance of witnesses and examine and 
cross-examine them. 

The effectiveness of this method has been 
amazing. During the first three and one-half 
years of the State Bar’s activity, 2,943 com- 
plaints were filed, and 2,425 of them were dis- 
missed after an investigation, without the neces- 
sity of a formal hearing. Everyone of these 
complaints represented a grievance by some client 
which was probably shared by his family and 
friends, and the records show that as a result 
of the informal investigation the great majority 
of the complainants were satisfied that the griev- 
ance was not justified. The value to the bar 
of such a method of removing grounds of dis- 
satisfaction and hostility on the part of the pub- 
lic, is immeasurable. 

The remainder of the complaints, 518 in num- 
ber, went on to formal hearings before the 
board of governors, and of these 143 resulted 
in disciplinary action. There were 64 cases in 
which reprimands were administered, 43 in which 
suspensions were recommended, and 36 cases of 
disbarment. These 79 disbarments and suspen- 
sions in three and a half years were three times 
as many as took place during the entire 77 
years of state history prior to the creation of 
the State Bar. 

All investigations are conducted in private, the 
file is not open to public inspection, the formal 
hearing is also in private, and there is no pub- 
lic notice of the proceedings unless and until 
the board of governors recommends disbarment, 
suspension or a public reprimand. 

Such a system incorporates all the advantages 
of the English self-governing bar and provides 
an efficient administrative procedure which Eng- 
land lacks. It has great possibilities. Perhaps 
as it develops it will solve the problem of how 
to secure professional control of the conduct of 
the bar as a just basis for professional responsi- 
bility. 

So much for the personnel of the bar. 
of the personnel of the bench? 

This again is a subject which has been found 
peculiarly difficult to deal with. Many schemes 
are proposed for substituting appointment for 
election, for lengthening the terms of service, 
for increasing the salaries paid, and for retire- 
ment. None are entirely convincing. 

I do not propose to argue any of them, but 
to suggest that the incorporated bar may furnish 
a solution of the troublesome problem of selec- 
tion. 

As in so many other matters connected with 
the administration of justice, the fundamental 
interests of the bar and the public in a capable 
and high minded bench are identical. But the 
bar alone is able to appraise the candidates. 
If either the nomination or the actual selec- 
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tion of the incumbents, were placed in the 
hands of the lawyers, selfish interest would lead 
them to name those men whom they considered 
most able, most judicially minded, most diligent 
and most conscientious and just. 

That keen observer of American institutions, 
James Bryce, noted the profound influence which 
the bar was exercising upon judicial selection 
when he wrote his American Commonwealth. 
After commenting upon the extraordinary system 
prevailing in this country of electing judges by 
popular vote, he said: “Having constantly in- 
quired in every state I visited wherein the sys- 
tem of popular elections to judgeships prevails, 
how it happened that the judges were not worse, 
I was usually told that the bar had interposed 
to prevent . . . a bad nomination or had agreed 
to recommend . . a condidate, and that the 
party had yielded to the wishes of the bar.” 
This had gone far, he said, “to nullify the malign 


effects of popular election and short terms.” 
(Vol. 1, p. 487.) 

City bar associations often take a hand in 
the selection of judges by preferential ballots 
among their members, the results of which are 
published for the purpose of informing the pub- 
lic how their votes should be cast. 

It is not impossible to conceive that a state 
bar could be so organized and operated that 
the public would be willing to allow it, under 
proper political checks and safeguards, to de- 
termine, at least within limits, who should be 
considered suitable material for judicial posi- 
tions. Judges must be chosen from the ranks 
of the legal profession in any event, and to give 
those who practice in the courts some voice as 
to which of their bretheren are best fitted for 
judicial service, would be merely to make use 
of the only informed opinion that there is re- 
garding the quality of judicial personnel. 


New Record Established for Jurors’ Work 


Reporting a conviction in the case of U. S. v. 
Otto Goebel et al. the Associated Press informed 
the public on July 7 that “the case started on 
Dec. 12 last and shattered all known records for 
a criminal trial.” The judge was Hon. John M. 
Woolsey, sitting in New York City, and the 
charge was use of the mails to defraud. For 207 
days the court struggled to get this case tried 
and 109 days were actually consumed in court 
sittings, the remainder being consumed in week- 
end adjournments and recesses caused by tthe ill- 
ness of jurors. The first defense witness was 
sworn March 30, and he left the witness stand 
May 18, “about twenty pounds lighter” in weight. 
More than three million words of testimony were 
taken and the cost of a transcription of the 
record is estimated at $12,000. 

This may be the all-time record for trials in 
the United States. If so some attention is de- 
served. The Editor invited comment upon the 
matter and is pleased to be able to print the fol- 
lowing instructive message written by Mr. David 
A. Simmons, of Houston, Tex.: 

“T note that you would liké some expression 
of opinion on the conspiracy trial in the New 
York federal court which occupied 207 days. 
About twelve years ago, as assistant district attor- 
ney in the federal district court of this district, 
I prosecuted a large mail fraud conspiracy case. 
After several months of investigation by the 


postoffice inspectors, the case was presented to 
the grand jury, and an indictment returned, 
which was complicated enough to require sixty- 
seven pages. We did not try to introduce all of 
the tons of evidence which had been collected, 
but only the outstanding bits which we thought 
conclusively established guilt. I believe the case 
could have run for a number of months; but 
the entire trial, including the selection of the 
jury, presentation of the evidence on both sides, 
and the argument required thirteen days. In 
my opinion, a month should certainly be sufficient 
to try any case anywhere. 

“While one lawyer should not express an 
opinion on the manner in which another tries a 
case concerning which he knows nothing, I be- 
lieve it is largely a matter of approach. Cumu- 
lative evidence can be introduced at great length, 
or can be eliminated entirely. I recall one in- 
stance in which our federal judge stopped a 
parade of character witnesses, with the statement 
that two or three should be sufficient, and unless 
there was objection, he would consider that all 
the defendant’s witnesses would testify the same 
way, and instructed the defendant’s attorney to 
read the names to the jury. No objection was 
made by the prosecution; and you can imagine 
the difference in the saving of time between read- 
ing the names of forty odd witnesses to the jury, 
when compared with swearing the witnesses and 
examining them, ever so briefly, on the stand.” 


The general movement seems to be an effort on the part of 
our generation to arrest the usual swing of democracy toward 
anarchy, and to establish a more efficient government while at the 
same time preserving the essentials of our democratic institutions. 


—Robert N. Witkin. 








56 


JOURNAL OF THE 


Where Lawyers Aid Court as Triers of Fact 


Lawyers are “officers of the court” in a new and very practical sense in 
one Oklahoma jurisdiction. ~ The Oklahoma State Bar Journal (May, 1933) 
tells of an interesting innovation in trial practice in the superior court for 
Seminole county, where Judge C. Guy Cutlip presides. There is more room 
than is generally understood for variations in traditional trial procedure when 
both parties are willing to waive the privilege of jury trial. Such waivers 
appear to be more common. The Michigan Judicial Council’s Second Report, 
for the year 1931, revealed the unexpected fact that seventy. percent of the 
law cases were being tried without juries, not only in Wayne County, which 
has a population of nearly two millions, but throughout the state. The 
article referred to, which is presented in full below, does not say whether a 
disagreement of the jury of two lawyers in Judge Cutlip’s court results in 
a mistrial. It would seem as though there should be a judgment if the court 
is in agreement with one of the jurors——Editor. 





Judge C. Guy Cutlip, judge of the superior 
court of Seminole County, located at Seminole, 
Oklahoma, is the originator of a new plan in 
the State of Oklahoma, in trying jury cases, 
where the jury fund has become exhausted, using 
two attorneys of the Seminole County bar as 
triers of the facts. 

Judge Cutlip, in speaking of his plan, states 
that it is wholly dependent upon the waiving 
of the regulation jury. He states that of course 
there are some cases that can only be tried by 
a jury, such as when the personal equation en- 
ters, giving to the litigant the viewpoint of the 
street and the farm and the individual opinion 
as to the morals of the particular transaction 
or facts. In such particular cases waivers of 
the jury are not expected. 

Judge Cutlip stated further that in cases where 
the jury was waived, two or more lawyers are 
designated to sit with him as the triers of the 
facts. They are sworn to do so, and render 
a written decision to the court of the facts. 
He endeavors in the first instance to select at- 
torneys who are not interested either in the 
parties, the attorneys or the facts. Objections 
are permitted to be taken by the parties as 
there might be matters or influences which the 
court could not know, and that would tend to 
disqualify or unduly influence the attorneys sit- 
ting with him. 

He stated that he now has a docket working 
under this procedure; that it is found to work 
very nicely and entirely satisfactorily to litigants 
and attorneys. Calling the attorneys to assist 
with the court provides an added zest, a new ex- 
perience, and one which they state they appre- 
ciate very much. It removes them from the 
trial floor and allows them to judge of the 
trial from a different angle. They see, and 
may correct errors which one, as an attorney, 
falls into in the trial of cases. 

He states that he finds that the attorneys 
compass the testimony and the facts with sur- 


prising facility, and so far finds that they are 
more inclined to follow the evidence and facts 
than is true of the average layman jury. 

On the docket now before the court, he has 
selected many of the attorneys of the county, 
different ones for each case, so as to get the 
idea over to them. 

The attorneys in Seminole County have vol- 
unteered their services unanimously, even though 
there are no funds with which to pay them, 
even for their necessary expenses. ‘ 

If the plan works, it is figured that next year 
there will be saved to the county hundreds, if 
not thousands of dollars, and at the same time 
the court will be enabled to pay the attorneys 
sitting with the court their necessary expenses. 

The plan was adopted for three reasons: first, 
to save money to the overburdened taxpayers 
from the cumbersomeness of the present jury 
system ; second, to expedite business (it is much 
quicker than the jury system), and supply an 
added efficiency, and third, to dispose of the 
ever increasing business of the court. 

The court stated that he was more than 
pleased with the plan in its application; that 
the lawyers enjoyed the service which added to 
their experience and imbued them with a much 
kinder conception of the judge’s position, and 
they will have a greater tendency to recognize 
and correct the faults of the trial lawyers on 
the floor. 

Judge Cutlip naturally does not instruct the 
lawyers, but suggests to them the court’s idea 
of the law applicable to the facts of the par- 
ticular case. The “sitting” attorneys then re- 
tire, consult their notes and memory of the facts 
and return their written decision into court, 
which is filed with the papers in the case. On 
this finding the judgment of the court is based. 
The plan further is to select and arrange the 
sitting attorneys so that they will not be in a 
position of trying each others cases, which might 
tend to encourage a “swapping” of judgments, 
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although it is almost sure that such a thing 
would not take place as one gets a different 
viewpoint when sworn and selected to try a cause 
as a judge or jury. 

The lawyers in Seminole County are unani- 


mous in their endorsement of Judge Cutlip’s 
plan, and they are unanimous in their belief that 
much expense will be eliminated to the people, 
and time to the court, and will bring an added 
efficiency into the trial of cases. 


Competitive Examinationsand Quotas for Admission 


In Pennsylvania the common pleas and or- 
phans’ courts in the several counties admit to 
practice, while the supreme court, by rule, pre- 
scribes the qualifications. In Delaware county 
the very interesting innovation has been adopted 
by the common pleas court of fixing a quota 
limitation on the number of students to be ad- 
mitted each year. 

This is doubtless the first application of a 
principle which has heretofore hardly been hinted 
at, but which may become the corner stone of 
bar admissions. The profession throughout the 
country is faced by a dilemma which apparently 
cannot be resolved by higher requirements as 
to study and examination. That there will con- 
tinue to be far more aspirants for admission 
than can be assimilated by the profession in a 
decent way cannot be doubted. It is obvious 
also that the country is overbuilt as to law 
school facilities. Even if the inefficient schools, 
whether proprietary or non-proprietary, were 
eliminated by competition based upon examina- 
tion requirements, the approved schools probably 
would expand to the point of graduating more 
proficient students than the profession has room 
for. This has not been the case in the medical 
profession, but there seems to be a special lure to 
attract embryo lawyers. 

The answer appears to be limitation by quota. 

And limitation by quota would appear to favor 
the students who achieve the highest standing 
at the hands of examiners. 

The quota principle apparently should be ap- 
plied on a statewide basis. Otherwise there can 
be little consistency. It seems unfair to stu- 
dents to require them to specify in advance the 
counties in which they intend to practice. And 
the county system, presumably, would result in 
the selection of the more favorable local quotas. 
It would naturally permit each county court to 
fix the height of the hurdle. In some it might 
be excessively high and in others too low. Then 
the low requirement counties—those having the 
relatively larger quotas—would become the start- 
ing point for young lawyers who would migrate 
to less crowded fields of practice. Either this, 
or the quota would have to be made applicable 
to lawyers shifting from one part of the state 
to another. 

But Delaware County has performed a most 
useful act in bringing the principle of competi- 
tive examinations to the fore. 


A committee of the Pennsylvania Bar Asso- 
ciation studied the subject of bar congestion and 
in its report, published in The Bar Examiner, 
July, 1933, recommended that the “Bar Associa- 
tion approve the principle of a limitation of 
the number of applicants who may be admitted 
to the bar each year, such limitation to be pre- 
scribed by the common pleas and orphans’ courts 
in the several counties in accordance with the 
requirements of the county as viewed by such 
courts, and that such legal courts throughout 
the state be apprised of the adoption of such 
a resolution.” The recommendation was not ap- 
proved. 

There is nothing in the report to inform the 
reader whether the plan offered implies limitation 
upon applications after the state examination is 
passed, or whether the student must designate 
his county before taking the examination. At 
any rate it would seem that there can be no 
fair way of selecting candidates for admission, 
when there is an excess of applications, except 
on the basis of superior scholarship. This would 
mean competitive examinations. The principle 
would be precisely that employed in filling all 
other public offices not filled by election, politics 
or favoritism. It would give the public the bet- 
ter qualified officers and would assuredly reduce 
the number of students not likely to succeed 
and the number of schools unable to survive 
under terms of competition. 

When it is remembered that the first comment 
upon overcrowding the profession was published 
only about five years ago the rapidity with which 
opinion has developed is appreciated. It is a 
curious fact that for generations lawyers did not 
dare to admit that they were concerned with 
overcrowding; they would laugh it off with the 
comment that bad lawyers made business for 
good ones. The truth in the statement made it 
the more shameful. 

There still remains to be seen that beyond 
a public interest in having no more lawyers than 
can make an honest living in their field, there 
is the powerful argument that it is no kindness 
to the ambitious but innately disqualified candi- 
date to give him an easy route to admission. It 
is no kindness to him and at the same time an 
injustice to the capable candidates. And finally 
the public pays the bill. 

The National Conference of Bar Examiners 
is doing a superb public work in acquiring facts 
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concerning bar admissions and encouraging a 
better technique all along the line. It is a pity 
that the matter published in The Bar Examiner 
is not published instead in the American Bar 


Journal. It deals with matters more vital to 
the public and the profession than most bar 
journal articles and it uncovers data which all 
lawyers should know. 


Colorado Adopts Discovery Procedure 


Philip S. Van Cise, of the Denver bar, is 
author of an informative article concerning dep- 
ositions of parties on oral interrogatories which 
appeared in Dicta, organ of the Denver Bar As- 
sociation, for July, 1933. It appears that new 
legislation in Colorado affords liberal discovery 
practice. The author says: “If the members 
of the bar make proper use of the discovery pro- 
cedure now available to them an appreciable 
proportion of our court trials should be done 
away with, because the definite ascertainment 
of trial will afford a basis for settlement or re- 
quire an early dismissal of the suit.” 


In conclusion the article says: 


“The writer has taken depositions in a large 
variety of actions, and has found them to be one 
of the most valuable weapons of the lawyer. In 
cases which savor of blackmail a prompt demand 
for the deposition of the plaintiff usually stops the 
case at the threshold. In malpractice cases the 
plaintiff is advised of the technical defense of the 
physician and learns how to meet it, while the 
defendant doctor can turn the tables and commit 
the plaintiff at the inception of the case to what 
his facts really are. And the same is true in all 
personal injury cases, because when the actual 
injuries of plaintiff are ascertained, settlements are 
greatly simplified. In cases against fraudulent 
stock salesmen an immediate application for depo- 
sition, plus a subpoena duces tecum for their 
books, is conducive to rapid settlement. 

“As lawyers we seek the truth. Ofttimes we 
find, to our sorrow, that our client has withheld 
vital facts. If so, we prefer to have those facts 
produced at the deposition rather than to meet a 
non-suit after a battle in court. And if the other 
party has a questionable case, the sooner we drag 
it out into the light of day, so that we can re- 
duce it to writing and then check it with the facts, 
the better for litigants and the bar. 


_“England and several of our states provide spe- 
cial procedure by which either party may call upon 
the adversary to admit, for the purposes of the 


trial, the existence of facts. Our deposition stat- 
utes give us that, and more. And with the right 
of cross-examination, now fully conferred, we look 
for a widespread adoption of depositions as fact 
finders, time savers and docket reducers.” 

Our legal history is replete with evidence that 
lawyers are not enterprising in developing modes 
for eliciting controlling facts before trial. The 
powerful tendency of contentious procedure is to 
hold the best cards in reserve; to make a trial 
in large measure an arena for springing surprises. 
But with appropriate procedure provided trial 
lawyers will resort to discovery. We do not 
see that they can avoid employing such useful 
procedure. 

It makes one wonder what our law professors 
were doing in earlier decades when their greatest 
service would have been to acquaint themselves 
with the effective procedural methods in use in 
foreign jurisdictions. Doubtless one reason for 
their indifference lies in the fact that so many 
of them were practitioners, and as such they 
relished the drama of the jury trial when pro- 
cedural knives and pistols were concealed in 
bootlegs. 

In the matter of aborting needless trials Wis- 
consin has gone farther than any other state. 
The practice there was set forth with consid- 
erable detail in this Journal—Quincy H. Hale, 
Pre-Trial Procedure in Wisconsin, vol xv, no. vi. 
Since that was presented the Michigan Judicial 
Council published a very thorough study of dis- 
covery, prepared by George Ragland, of the 
Legal Research Institute, University of Michigan 
—Second Report, January, 1932. This complete 
study doubtless explains Colorado’s recent prog- 
ress. It should be the basis of widespread re- 
forms in many states. The surest way to pre- 
serve jury trial is not by constitutional guar- 
anties, which are failing daily, but to make jury 
trial less a gamble and to employ it only when 
it is appropriate. 


We will all agree that a judgeship is an office calling for special 
technical attainments and for peculiar personal qualities, which, 
for want of a better name, we call judicial temperament. Certainly, 
it is a combination of ability to determine issues, to weed out all 
immaterial facts, to decide promptly, to be able to state clearly 
the reasons for decisions, and to have executive ability, so that 
the judge will run the court and supervise the functions of the 
lawyers, and not be run by the lawyers.—David A. Simmons. 
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News and Comment in Brief 


Arbitration by Judicial Order 

Ought not arbitration to be developed as an 
adjunct of the law? I do not refer here to the 
independent system of arbitration carried on 
outside the jurisdiction of the courts, but to the 
use of arbitration under a rule of court and as a 
branch of the judicial system. A law suit, for 
example, involves some special commercial ques- 
tion with which the judge and jury may never 
hope to be as familiar as business men engaged 
daily in the particular field. Is it not possible 
to devise a system by which those special ques- 
tions may be submitted to an arbitral tribunal 
created by the court, and by which the court may 
then decide other questions in the case, and 
apply the law to the facts as they are found to 
exist? This suggestion is in a sense a substitute 
for the present use of expert evidence. We all 
know how customary it is, even in the commer- 
cial field, for the parties to call experts who tes- 
tify to precisely opposite facts. Why should not 
a court have the right itself to consult experts 
whom it knows to be able and impartial and ex- 
perienced, to advise it upon those questions with 
which long familiarity is essential for their solu- 
tion?—Kenneth Dayton. 

It may be observed in supplement to this sug- 
gestion that in the circuit court in Detroit highly 
involved cases are sometimes tried to an arbi- 
trator, a judge of the court being accepted as 
arbitrator. The flexibility of trial procedure thus 
made possible has yielded excellent results. 





A Hint to Prosecutors 

Every now and then a Federal or State prose- 
cutor who sees an opportunity to gain a lot of 
free and politically useful publicity does that 
very thing of rushing a case through in a quar- 
ter or a third of the usual time. 

If it can be done occasionally for the glori- 
fication of a prosecutor, what is to prevent it 
from becoming the regular procedure for heinous 
crimes such as kidnaping and strongarm black- 
mailing?—Thomas S. Rice, Brooklyn Daily Eagle, 
July 16. 


Setting the Clock Back 

In California a resolution is pending to amend 
the constitution to permit the legislature to dis- 
trict any county having more than one million 
inhabitants, to apportion superior court judges 
to the districts, and require the voters in each 
district to elect a judge from among their num- 
ber. This amendment, if adopted, would cer- 
tainly set the hands of the clock back. 

Application would be to Los Angeles county. 
The effect would be to enable lawyers in various 
parts of the county to have a better chance for 


becoming judges. Perhaps its sponsors have no 
further ideal than to give to certain of the 
smaller cities in the county a local representa- 
tive on the bench. The effect would be to per- 
mit certain elements of the electorate to be 
assured of a share in judicial powers. In one 
district wealth would be certain to select a judge 
and in another the underworld would get its 
representative. 

What Los Angeles needs is not a policy of 
separatism but a closer union of trial judges in 
a strong court which has genuine administrative 
direction. It needs quite as much a responsible 
mode for choosing judges and security of tenure. 
Given these necessary factors it will have a local 
judiciary able to cope with the extremely diffi- 
cult problems arising in a modern metropolitan 
district. 





What We Can Learn from Chinese Judicature 


In China, since 1914, a rationalistic judicature 
has been worked out and a description of it has 
been published in the China Law Review.’ As 
with us, there are local, district and supreme 
courts. There is also a ministry of justice and 
a very complete administrative organization, 
which appears to make the judicial department 
relatively autonomous. Provision is made also 
for holding the judges to a standard of perform- 
ance and for disciplining them if needed. 

It is interesting to learn that licenses to prac- 
tice are granted by the ministry of justice but 
the holder cannot practice until he has been ad- 
mitted “to the bar association” of the district 
where he intends to practice. Apparently the 
bar itself possesses the power to veto an order 
of admission. 

Another interesting fact gleaned from this re- 
port is that decisions in all cases are passed to 
the high court for review, as is the case in court 
martial trials in our army. The records must 
show regularity. There is also a system of 
recording data and reporting it to the adminis- 
trative branch of the judiciary, which is far 
ahead of what we have yet achieved. 

The author presents the methods employed to 
prevent delay. It seems that reports are made 
by every court to the ministry of justice show- 
ing the civil and criminal cases concluded and 
pending at the close of each month. For cases 
not concluded reasons must be given, and if “the 
reasons given for delays in judicial proceedings 


1. Vol. vi, No. Jan., 1933. Published in English, 
the translators ies Messrs. John McNeill and Wei 
Wen-Han. The Journal is published by the Comparative 
Law School of China, in the Law School of Soochow 
Sea ge _—— The author of the article is Mr 

member of the ministry of justice, and 
sometime ~~: & of the provisional court, Shanghai. 
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are dissatisfactory, the judge, procurator, or 
president concerned is ordered to expedite the 
matter or, in case of necessity, given warning 
or dealt with according to the disciplinary law.” 

In April, 1932, the ministry of justice issued 
an order to the effect that judges, upon receiving 
orders of transfer, are required to conclude cases 
already commenced before taking their new 
posts, unless the facts are such as to render 
prompt adjudication impossible. 

“For purposes of judicial reform inspectors 
are from time to time sent by the ministry of 
justice to inspect the courts. Those undertak- 
ing the task of inspection have all had long 
prominent judicial careers.” This provision 
awakens echoes of an occasional demand in this 
country that the high lights of the bench should 
exercise supervision over administration in in- 
ferior tribunals. 





Al Smith on Judicial Selection 


“I would provide that all judges of the higher 
courts [in the State of New York], instead of 
being elected, be appointed by the governor, 
with the confirmation of the senate, and be ap- 
pointed for life, with the compulsory retirement 
provision on the thirty-first of December in the 
year that they attain their seventieth birthday. 

“The President of the United States appoints 
all federal judges. He appoints the judges of 
the United States supreme court. Why do we 
have to lumber the ballot up here by electing 
them? I think it is an infinitely more satis- 
factory arrangement than the present one, be- 
cause, as a matter of fact, under the present 
system the people have a very decided limita- 
tion on what they can do about the election of 
judges. [Laughter and applause. | 

“There is ample provision in the constitution 
and in the statute law for the removal of judges 
for malfeasance, misfeasance, or neglect of duty. 
And no man sitting on the bench should feel that 
he has to owé anything to anybody to continue 
in his job.”—Hofstadter Committee Hearing. 





German Lawyers in Desperate Plight 

The bar of Germany is seriously menaced, ac- 
cording to information acquired by Mr. James R. 
Neill, whose article appears in the State Bar 
Journal of California (August, 1933). While 
there are fewer lawyers by far in proportion to 
total population in Germany than in this coun- 
try, the number has been growing sensationally 
in recent years, and the volume of practice fall- 
ing off. In the year 1931 there were 7 percent 
of the bar having incomes exceeding $7,000. One- 
third of the entire profession receive less than 
$1,400 per year. 

The German Bar Association “advocates a 
complete closure for three years, but asks that 
after 1936 it shall be lifted to admit only a 
limited number of candidates each year.” Dr. 
Rudolph Dix, president of the bar, has said: 


“Proletarianization of the Bar must inevitably 
lead to its decay in competence and a loss of 
integrity, and if the bar decays, justice also de- 
cays. This means an end of the lawfully ordered 
existence of a nation. For Germany, especially, 
the independent, incorruptible administration of 
justice is a life and death matter. The problem 
of how to save the Bar is, therefore, not simply 
a matter of safeguarding an occupation, but a 
problem of national self-preservation.” 

American lawyers are still fortunately in a 
position to extend most sincere sympathy to their 
fellow lawyers in Germany. 





Wisconsin Bar’s Belated Start 


At the recent meeting of the Wisconsin State 
Bar Association announcement was made by the 
new president, Mr. Carl B. Rix, of the appoint- 
ment of Mr. Claire B. Bird, of Wausau, as 
chairman of the newly created committee on the 
self-governing bar. The appointment reminds 
older members of Mr. Bird’s corking president’s 
address in 1914, when he set forth the problems 
of the profession years in advance of most ob- 
servers. (Ill. Law Review, Oct., 1914.) Among 
other things he referred to the surplus of prac- 
titioners, the evils attendant upon undue compe- 
tition, the desirability of making the American 
Bar Association a federation of state bars, the 
need for reforms in criminal procedure, and 
finally, as the most important advance: 

“That we undertake to secure proper legislation 
by which all who practice law will be united into 
a common organization under such regulations as 
the legislature may impose and the courts may ex- 


ercise, and with adequate control over its own 
membership.” 


This was the first time that a president of a 
state bar association advocated the self-govern- 
ing bar. Wisconsin has now the benefit of years 
of experience in other states. Its lawyers may 
well read again President Bird’s inspiring call 
to action. They will find his arguments, made 
a priori, have been sustained by experience. One 
of them was thus phrased: 

“If the right of a barber to shave a man for 
hire is made contingent upon his paying two 
dollars a year to be used for the good of the 
public in regulating the trade, I can see no reason 
why a similar contribution should not be made a 
continuing condition of the right to practice law.” 





Making Oral Argument Effective 


Mr. Justice Fletcher Riley of the Oklahoma 
supreme court, in a notable address to the State 
Bar at its last meeting, said that the average 
number of opinions per judge in the year 1932 
was more than one hundred. This extraordinary 
preductiveness he ascribes in part to the use of 
well qualified law clerks. (See Relief for Ap- 


pellate Courts, Jour. A. J. S., vol. xv-vi.) He 
also recommended strongly that district court 
judges be enabled to serve on the supreme court 
“The judiciary of the state 


as need arises. 
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should be more pliable to the end that reserves 
might be placed where congestion occurs.” 


Concerning the moot question of oral argu- 
ment Mr. Justice Riley made an interesting sug- 
gestion, saying: “We should make oral argument 
selective and discretionary with the court and 
dependent upon requests therefor in the form of 
motions wherein there should be stated reasons 
for oral argument based upon novel questions, 
magnitude of the case or public interest in- 
volved. . . . I advocate a week’s previous as- 
signment of the case to be argued. One justice 
should be charged with responsibility for each 
case on argument. He should prepare a state- 
ment of facts from the record and submit it for 
suggestion or correction to the attorneys upon 
appearance at time of argument so that the at- 
torney’s time will not be taken up by explaining 
to the court what the facts are, and so that 
attorneys can devote their time to argument of 
the law. This would eliminate all contention on 
rehearing as to misstatement and mal-statement 
of facts. Then I would favor immediate con- 
ference consideration of cases argued so as to 
save loss of the value of oral argument, as under 
the present system, whereby the justice who pre- 
pares the opinion presents it to the conference 
when the spirit moves him.” 


We need keen scrutiny of the subject of oral 
argument. It exists, apparently, in many courts, 
for the purpose of gratifying counsel and at the 
expense of the court’s time. When a number of 
oral arguments are made and intensive study of 
the records follows after a long interval, a most 
useful and necessary function has been abused. 
And there are doubtless some cases in which 
oral argument can as well be dispensed with. 
Where allowed it should be substantial aid in 
an early and sound decision. 





A Revolution Completed 


The report of the committee on admission to 
practice to the North Dakota State Bar con- 
tains the following comment: ‘Members of this 
association are eternally interested in the proper 
training of prospective members of the profes- 
sion, particularly in the matter of professional 
ethics and deportment. A high standard of pro- 
fessional integrity and courtesy is found only 
where there is a thorough understanding of the 
true function of the lawyer. It is only the prac- 
tices of those who do not have this understand- 
ing that tend to too greatly commercialize the 
profession, bring discredit upon it and impede, 
rather than advance, the administration of jus- 
tice.” x 

This is as true as it is refreshing. It marks a 
completed revolution in certain states in the past 
decade. In North Dakota educational stand- 
ards for admission are those advocated by the 
American Bar Association. 
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Machines That Produce Delays 


It can hardly be disputed that there is the re- 
lation of cause and effect in the matter of type- 
written and printed records and briefs on the 
one hand, and court delays on the other. Mr. 
Dunbar F. Carpenter, editor of the Bar Bulletin 
(Boston Bar Assoc., Aug., 1933) makes the point 
that appellate procedure has been suffering from 
machine inroads just as much as have New Eng- 
land farms in competition with prairie farms. 
Only in jury trial and rarely there, is there the 
expeditious procedure which was once universal. 
Mr. Carpenter concludes as follows: 

“Our zeal for perfection seems to have defeated 
the ends sought. The whole apparatus has become 
too complicated. One sometimgs wonders whether 
courts can much longer have any serious purpose 
in the business life of the community. Mercantile 
cases cannot wait four and five years for trial and 
decision. The lawyer is losing one of his best 
clients when the business man deserts him. 

“If we were the White Queen, instead of ‘Off 
with his head!’ it would be ‘Out with the type- 
writer.’ And if we were one degree more power- 
ful than the exalted lady just mentioned, we should 
provide that a decision must be handed down in 
each case within fifteen minutes after final argu- 
ment.” 


Do We Live in a Republic? 


At the last meeting of the New York State 
Bar Association there were committee reports 
and debates and an address by Mr. Henry W. 
Taft, on the subject of judicial selection, which, 
appearing in 113 pages of the annual report, con- 
siderably enrich the literature of this subject. 
Nine members of the committee stood for execu- 
tive appointment and long tenure. Three mem- 
bers, all up-state lawyers, stood for the present 
elective system with relatively short terms. 

The majority report and speakers made it 
perfectly plain that the present system, in the 
City of New York, which has more than half of 
the supreme court judges in the state, is to blame 
for much evil; that it is in no way popular se- 
lection, but a choosing by disreputable office 
brokers in numerous instances. 

Up-state lawyers were asked to yield their 
views for the benefit of the metropolis. Their 
answer was embodied in the words of one of 
their leaders: 

“The system is all right. Have a new birth of 
democracy, a revival of civic patriotism and pride 
and your judiciary will be above all criticism.” 

The speaker does not convince the reader that 
old Dame Democracy of New York City is 
capable of any new births. The time has come 
for the city to ask the voters of the entire state 
for a severance in the laws. Let the rest of the 
state abide by its preferred method of selection 
and let the metropolis have a chance to lift the 
judiciary out of gutter politics. This attempt is 
now under way in California on behalf of Los 
Angeles county, with its more than eighty judges 
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and Bob Schuler, the preacher demagogue. 
The speaker quoted reminded the Association 
that Judge Jeffreys, Lord Bacon and Benedict 
Arnold were all appointed. He declared that we 
live in a democracy and are pledged to demo- 
cratic ways. The question naturally intrudes, 
When did we cease to live in a republic? 





Police Chiefs Rally Against Sensational 
Newspapers 


The part that newspapers play in the adminis- 
tration of justice was brought to the front by 
the Conference of Bar Association Delegates in 
1925.1 The disgusting activities of certain news- 
papers were condemned but the big feature of 
the discussions lay in disclosing the fact that in 
many instances the papers were abetted by politi- 
cal minded judges and prosecutors. The worst 
instances could be attributed very directly to the 
folly and weakness of trial judges. And most of 
the evils disclosed could be prevented by a strong 
bench with no invasion whatsoever of the rights 
of the press. 

The result was an effort to induce the press 
to co-operate with the bar in attacking this evil. 
The report of the committee of the Conference 
published in advance of this year’s meeting indi- 
cates considerable satisfaction with improvements 
made by publishers. The evil has been abated, 
but by no means eradicated. And it is doubtful 
if the bar has done as much in its field, which 
implies effort to restrain publicity loving lawyers, 
prosecutors and judges. Nor has the bar as a 
whole made a fair start in co-operating with the 
press in respect to its affirmative reform pro- 
grams. Few editors have yet learned what neecas 
to be done in the field of judicial administration. 

There is another factor in the yellow journal 
situation—the police official. At the meeting of 
the International Association of Chiefs of Police 
held in Chicago on August first Mr. Malcolm W. 
Bingay, editor of the Detroit Free Press, made 
an aggressive attack on yellow journalism. He 
especially condemned the romantic side of news- 
paper stories of criminals. “Crime is made as 
fascinating and tempting as printer’s ink and 
photographic art can make it.” 

The result was an enthusiastic endorsement of 
resolutions calling for efforts by four newspaper 
associations, the American Bar Association and 
the National Educational Association. They are 
asked to create committees to assist the Associa- 
tion of Chiefs of Police in a “mighty nationwide 
campaign to stamp out this menace to our civili- 
zation.” 

This is encouraging. At the present stage the 
press is not justified in criticising the police and 
bar for their share in the mess, the bar cannot 
consistently unload the blame on the press and 
the police, and the police cannot unload on the 
press and the bar. The way to reform appears 
to be for all three elements to clean their own 


1. See Am. Jud. Soc. Jour. vol. viii, no. v., p. 138. 
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houses, though an exception can be made of the 
bench, which can well impose restraints on offi- 
cials and newspapers, and should do so. We are 
approaching a time when a judge who does his 
full duty toward criminal justice will get more 
favorable publicity than one who trades judicial 
favors for newspaper portraits. 


One trouble about all this reform movement 
lies in the fact that it seems to depend largely 
upon “moulding opinion.” It is such an easy 
route to the millenium to just tell people to be 
good. Ultimate reform usually comes from a 
definite alteration of environment which favors 
the selection of better personnel. It is usually 
possible to make good conduct profitable, and 
bad conduct unprofitable. And this means that 
we should so constitute the offices of judge and 
prosecutor that they will have no need for sen- 
sational publicity. It is entirely possible. Police 
chiefs and commissioners also need security of 
tenure so that they will not barter with reporters, 
but this is a matter of local government not 
specifically within the lawyer’s range of respon- 
sibility. 





A High Batting Average 


A review of the work done by the Massachu- 
setts Judicial Council prepared by Mr. Henry B. 
Cabot, Jr., for the Mass. Law Quarterly (Feb. 
1933) shows that the first seven annual reports 
to the legislature contained seventy-three recom- 
mendations, of which thirty-eight were adopted. 
This may well be taken as an encouraging record, 
especially in view of the fact that “among the 
recommendations not adopted are a number of 
carefully considered drafts of legislation ready 
for discussion at any time.” The legislature has 
also requested reports by the council on a variety 
of bills and the negative advice of the council 
has been followed in a number of instances. 

There is no reason for assuming that any 
state bar association has ever submitted to the 
legislature as many important drafts and won as 
high a standard as 52 per cent successes. 





One Dissatisfied Lawyer in South Dakota 
Senate 


An attempt to repeal the South Dakota State 
Bar Act after one year’s experience under it, was 
defeated in the senate by the decisive vote of 
28 to 14. The bill was reported out by the com- 
mittee unfavorably but was accepted by the sen- 
ate. The most interesting fact concerning this 


attempt was that the only lawyer who voted for 
the repeal was its author. Lay opposition to the 
integrated bar cannot be explained unless on the 
assumption that the proponent of the measure 
persuaded them. 
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